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JURISDICTION STATEMENT 
The Utah Court r-t \ppCab iia> .<.» ^di^um o\ v., this appeal pursuant 
\iiiint;iiaf ^ V "' ,'" .Hull «< 'K \ 'H(?tlfl • ' ' 
ISSUES PRESENTED FOR REVIEW 
1.' • Did the trial court incorrectly conclude that Defendant \\ hcdu Machinery 
I ' l > , • » ' I ' ! 1 ( 1 I I ' " 1 1 . i i I I 1 1 I ' I 1 1 | 1 1 I I 1 1 I! | 11 H III ( H II I II I I, l \ I I 11 I 11 ,i" i 111 11 1 I 111, 1 1 ' ' , 1 1 I I ' l l 11 * I I I i 
uncontroverted? 
2. Did the trial court; incorrectly dismiss the City's claim, against Wheeler lor 
negligence? 
3. Did the trial court incorrectly dismiss the City's claim against Wheeler for 
breach of contract? 
STANDARD OF REV IKW 
."•"Jiiiiiii.ii v fiidgtnent is only appropriate "if the pleadings, depositions, answers to 
interrogatories, and admissions on file, togetliei with the affidavits, if any, show that 
'there is no genuine issue as to any matciial l.vi< " " ''• m In inviti}, |i.til\ is nihil I in a 
judgment as \ i • nr u i t t c sr < >f law." Utah R. Civ. P. 5(M -.•* 
"Entitiemeni u* Huumarv judgment is a question of law; therefore, we give no 
deference -^ . <A.,\ m the; Tnoi e, because disposition oi a cuse on 
si immary judgment denies the benefit of a trial on the merits, we must review the facts 
and reasonable inferences therefron, : -K null! mt»M Inorabk ' the losing party/' 
Schqfirv. Harrigan, 8' / , , -
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"The facts and inferences to be drawn therefrom are viewed in the light most 
favorable to the losing party and are affirmed only where it appears that there is no 
genuine dispute as to any material issues of fact, or where, even according to the facts as 
contended by the losing party, the moving party is entitled to judgment as a matter of 
law." Hunt v. ESIEng'g, 808 P.2d 1137, 1139 (Utah Ct. App. 1991). 
DETERMINATIVE PROVISIONS 
See Addendum 
STATEMENT OF THE CASE 
A. Nature of the Case 
This appeal arises out of a lawsuit filed by the Utah Local Government Trust ("the 
City") against Wheeler Machinery Co. ("Wheeler") for negligence and breach of contract 
as a result of substantial damages incurred by the City due to a fire caused by Wheeler's 
faulty and negligent installation, modification, and inspection of an exhaust system for 
two generators purchased by the City from Wheeler, in breach of Wheeler's contractual 
obligations to the City. 
B. Course of Proceedings and Disposition Below 
On December 28, 2004, Defendant Wheeler filed a Motion for Summary 
Judgment ("Motion") and Memorandum in Support of Motion for Summary Judgment 
("Memorandum"). Wheeler's Motion sought partial summary judgment on the 
negligence claim only. The City filed Plaintiffs Opposition to Defendant Wheeler 
Machinery Co.'s Motion for Summary Judgment on January 18, 2005 ("Opposition"). 
On January 15, 2005, Wheeler filed a Reply Memorandum in Support of its Motion for 
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"Summary Judgmeiit ("Reply"). Because Wheeler's Reply Memorandum raised new 
issues for the first time, seeking summary (uilgment on ll . * uj • bleach , i contract 
i laiiii III in I ill i lih ill in inn I il|il i ill liinii mi (i ' , 'IMI i I "vim f'"i pi» "| in in (IOIISI1 
Wheeler filed an Objection to and Request to Strike Plaintiffs Sur-Reply ("Objection"). 
Wheeler's Motion came for hearing before Judge G, R and Beacham. on March 23, 
20<)j. Judge iJeailiaiit isi.uul «i Sunim.m Kiiliiij1 mi I IN luitlnnl s Mnhnii llni 'iuimn.in, 
Judgment c m I" la) r 2, 2005 (""Summary Ruling"), refusing to consider the City's Sui 
Reply and dismissing all claims against Wheeler with prejudice. An Order .*f Dismi ~_1 
wilh Prejudice was signed . . . 
NofliT nf / ;:;:•-. - m June iU, 20bj. 
( Statement of Relevant Facts 
1. Utahl_ ^ , .ivernmen^ jst is a Imsl picsiding oven \ Mini mi MI slate viioill 
;»I..,-- - . < •• * \ \t-i mu tiding the Hurricane City power plant located at 
520 West <><)<) \mlli. Hurricane, Utah- i'R. at 37.) 
2. In earl}/ 1999, the City issued an R FI " for supply nig two genera:..] . > 
the Cit) foi tit z pi n pose of p roviding emergenc} and peak electrical power to the City. 
(R. at 202, If 3, 295, If 3.) ' 
3. W heeJei submitted a number ol wnlten bid propositi:. ., uic • :-•. i 
1
 - •-' -ij . >s * *'<! *> l iiiuialBiU 4 'R. di 2 ^ , 
4. As pari u IN Initial Bid, Wheeler agreed to supply two generator sets, 
including the exhaust pipe and mufflers for the generators sets, and to supply two weather 
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Initial Bid also included start-up, commissioning, and testing of the entire system and 
training of relevant personnel. (R. at 296, % 5; R. at 350.) 
5. After Wheeler submitted its Initial Bid, the City made a number of changes 
to the overall power generation project. One of the City's major changes to its power 
generation project was to place the generator sets in a larger building which the City 
would construct, rather than having them housed in the small weather enclosure 
structures as originally called for in the Initial Bid. (R. at 202, ]f 6.) 
6. On or about April 29, 1999, Wheeler submitted a written revised bid 
("April Bid") to the City which deleted the weather enclosures included in the Initial Bid. 
(R. at 203,18.) 
7. Wheeler never submitted any written change orders to its April Bid. (R. at 
299,1f 13.) 
8. In August 1999, the City provided to Wheeler the plans for the City's new 
building ("August Plans"). The August Plans included information regarding room 
height, ceiling dimensions, and placement of the generator sets and called for the exhaust 
produced by the generator sets to be conveyed away and expelled from the building by 
means of an exhaust pipe exiting the building through the ceiling and then through the 
roof. (R. at 203,110.) 
9. Wheeler assisted in the development of the August Plans by providing to 
the City information needed for some of those parts of the installation that were 
Wheeler's responsibility. (R. at 297-98, f 10.) 
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10. The August Plans did not include all of the detail for the project's exhaust 
system because Wheeler failed to advise the City of the weight and dimensions for the 
muffler that Wheeler was to install above the roofline. Wheeler, as the provider and 
installer of the exhaust system, also failed to provide the City with dimensions for the 
exhaust system interface with the building until October 1999. (R. at 298, t i l . ) 
11. As it turned out, the mufflers provided by Wheeler as part of the exhaust 
system for the generators were too heavy to be installed on the roof of the building, as 
contemplated by the August Plans. Wheeler actively participated in the discussions and 
planning for how to address the issue of the heavy mufflers, which resulted in the 
installation of wooden 4x4 supports and a C channel metal frame to be installed on the 
roof. The City could not make a move with regard to the designs for the building without 
input from Wheeler. (R. at 299,112; 13,122.) 
12. The exhaust system for the generator sets included an exhaust pipe that 
connected to the generators and extended through the ceiling and roof of the building. A 
thimble was placed in the ceiling/roof so that the exhaust pipe could pass through the 
ceiling and roof without touching either directly. A component of the thimble is a rain 
cap, which serves to prevent moisture from entering the building at the point where the 
exhaust passes through the thimble. (R. at 204,114.) 
13. Wheeler supplied the generator sets and the entire exhaust system, 
including the exhaust pipe, thimble, rain cap, mufflers and framework. (R. at 206, t[ 18.) 
14. Wheeler installed the "Y" manifold to the generators. (R. at 206, f^ 18.) 
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15. Wheeler admits that it hired and paid Richard Carlson of Independent 
Welding, an independent contractor, to fabricate the appropriate length of exhaust pipe to 
be used for the generator sets, to fabricate and weld on the flanges to the top and the 
bottom of the exhaust pipe in order to permit the exhaust pipe to attach at the outlet of the 
Y manifold on the generator sets and to the mufflers on the other end of the exhaust pipe. 
(R. at 205,1f 16, 208, ^ 27; R. at 2, K 1, 302-03,118.) 
16. Wheeler also hired, paid, instructed, and directed Carlson to install the 
mufflers, thimble rain cap, exhaust pipe, and wooden 4x4 support system, and to create 
and install the metal framework cradle for the mufflers. (R. at 2, f 1, 301-03, ffll 16, 18.) 
17. Richard Carlson had no discretion in setting the dimension (widths and 
lengths) of the framework cradle used to support the mufflers because he was required to 
follow the widths and lengths as predetermined by Wheeler alone. Wheeler alone 
selected the mufflers with predetermined (pre-set) footings that had to attach to the 
framework at predetermined points. (R. at 308, f 28.) 
18. The mufflers, thimbles, rain caps, exhaust pipe, and cradles for the 
mufflers, had to be placed in proximity to the 4x4 wooden supports to which they were 
affixed. (R. at 302-03, If 18.) 
19. During the course of attaching the rain caps to the exhaust piping above the 
thimble, Carlson determined that the thimble rain caps did not fit into the framework that 
he had created to fit Wheeler's muffler dimensions. (R. at 208, % 28; R. at 308,128.) 
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20. Wheeler directed Carlson though Don Johnson to "make it fit" and gave 
oral consent to his work. To make the rain caps fit into the framework, Carlson had to 
cut off about a half inch on opposite sides of each rain cap. (R. at 307-09, ^f 27, 29.) 
21. Wheeler's Robert Spears admitted that he spoke to the City's Don Johnson 
every day from the time Wheeler and the City contracted for the generator sets and 
exhaust system from Wheeler. The substance of those discussions related to installation 
issues, things that had gone wrong in the installation process relating to the thimble rain 
cap and other aspects of the exhaust system. (R. at 307, ^  26.) 
22. Wheeler verbally approved Carlson's work on the cradle to the muffler, the 
thimble rain cap and setting the mufflers. (R. at 303-04, Tf 19.) 
23. Mr. Carlson testified that he submitted invoice 99-643 to Wheeler for 
installing the exhaust piping through the roof and thimble, which included his work on 
the rain cap. Mr. Carlson further testified that he did not submit invoices to the City for 
anything to do with the exhaust system or specifically the rain cap. (R. at 380-83, 385-
86.) 
24. Wheeler did not dispute any of the invoices submitted by Mr. Carlson. (R. 
at 333-35.) 
25. Wheeler admitted that it had a contract with the City which included start-
up, commissioning, and testing of the entire system and training of City personnel. (R. at 
320-23.) Wheeler admitted that none of its employees ever got up on the roof of the 
building in question to inspect the work done by Carlson. (R. at 310.) Wheeler also 
admitted that it did not inspect or test the system. (R. at 329.) 
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26. On August 3, 2000, one of the generators installed by Wheeler heated and 
caused fire to the surrounding roofing materials, resulting in extensive damage to the 
building premises and equipment in an amount in excess of $500,000. (R. at 44, % 10.) 
27. The modification of the rain cap allowed heated air to impinge on the 4x4 
timbers, which caused the fire for which damages are sought in this case. (R. at 311, 
135.) 
SUMMARY OF THE ARGUMENT 
The trial court's grant of summary judgment in this case was clearly erroneous 
because the record plainly demonstrated that there were numerous genuine issues as to 
the material facts in the case. The City disputed all of the key "undisputed" facts asserted 
by Wheeler with admissible evidence from the record. 
First, the facts and evidence present genuine issues of material fact as to Wheeler's 
liability to the City for negligence. Wheeler had a duty to the City to supply, install, 
start-up, commission, and test the generator sets and exhaust system and to train the 
City's operators of the generator sets. Wheeler negligently breach its duty to the City by 
failing to properly install the mufflers in a safe and proper framework and by failing to 
properly install and attach the rain cap to the exhaust pipe. Wheeler further negligently 
breached its duties to the City by failing to properly start-up, commission, and test the 
entire system and to train the City's employees, an issue which the trial court failed to 
even address in its analysis. Wheeler's negligence was the direct and proximate cause of 
a fire which resulted in over $500,000 in damages to the City. 
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Second, although Wheeler's motion for summary judgment was, in fact, a partial 
motion for summary judgment, which did not even raise the City's claims for breach of 
contract, the trial court erroneously granted Wheeler summary judgment on the City's 
breach of contract claims. Furthermore, the facts and evidence in the record present 
genuine issues of material fact as to Wheeler's liability to the City for breach of contract. 
Wheeler admitted that it had a contract with the City regarding the generator sets and 
exhaust system. That contract required Wheeler to supply and install the generator sets 
and exhaust system. Wheeler also admitted that the contract required it to start up, 
commission, and test the entire system and admitted that it did not do so. Wheeler 
therefore breached its contract with the City by improperly installing the exhaust system 
and by failing to properly start up, commission and test the system, which breach caused 
a fire the resulted in over $500,000 in damages to the City. 
Because the admissible evidence in the record reveals numerous issues of material 
fact on both the City's negligence and breach of contract claims against Wheeler, the 
Court must reverse the trial court's grant of summary judgment to Wheeler. 
ARGUMENT 
I. THE TRIAL COURT INCORRECTLY CONCLUDED THAT WHEELER'S 
ENTIRE STATEMENT OF FACTS IN SUPPORT OF ITS MOTION FOR 
SUMMARY JUDGMENT WAS UNCONTROVERTED. 
A. The City Disputed All of the Key "Undisputed" Facts Asserted by 
Wheeler With Evidence from the Record, 
In its Opposition, the City disputed all of Wheeler's allegedly "undisputed" facts 
that are at the core of the dispute between Wheeler and the City. Specifically: 
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• The City repeatedly disputed Wheeler's claim that the City, not Wheeler, was 
responsible for (i) installing the thimble in the roof; (ii) creating a support for the 
mufflers for the roof; (iii) placing the mufflers on the roof; (iv) installing the 
exhaust pipe through the roof and connecting it to the mufflers; and (v) attaching 
the rain caps to the exhaust pipe just above the thimble. (R. at 294, f 1; 296, ^  5; 
298, f 11; 300-10, fflf 15-32.) The following evidence in the record supports the 
City's position: 
o Mr. McPherson testified that his understanding from conversations with 
Mr. Johnson was that "Wheeler contracted with the welder [Carlson] to 
make those modifications" to the rain caps. He also testified that Wheeler 
ordered the framework design from Mr. Carlson. (R. at 339-42, 349.) 
o Mr. Carlson testified that Mr. Spears told him Wheeler would be paying for 
some of the installation of the system. Mr. Carlson further testified that he 
submitted invoice 99-643 to Wheeler for installing the exhaust piping 
through the roof and thimble, which included his work on the rain cap. Mr. 
Carlson further testified that he did not submit invoices to the City for 
anything to do with the exhaust system or specifically the rain cap. (R. at 
380-83,85-86.) 
o Mr. Spears testified that he hired Mr. Carlson to do the work that was 
required by Wheeler and was responsible for paying Mr. Carlson's 
invoices, none of which were disputed by Wheeler. (R. at 329-30, 333-35.) 
Invoice 99-643 was specifically for Mr. Carlson's work on the rain caps. 
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(R. at 380-83.) Invoice 99-643 says "verbal Randy and Don." "Randy" is 
Randy Dowse of Wheeler, suggesting Wheeler's approval of Mr. Carlson's 
work on the rain caps. (R. at 403.) 
• The City repeatedly disputed Wheeler's claim that the City instructed and directed 
Richard Carlson to modify the rain caps and to install the rain caps in proximity to 
the wooden 4x4 supports. (R. at 294, f 1; 300-05, ff 15-21; 306-10, fflf 24-32.) 
The following evidence in the record supports the City's position: 
o Mr. McPherson testified that Mr. Johnson told him that Wheeler had 
directed the modifications to the rain caps made by Mr. Carlson. 
Specifically, when told that the rain caps did not fit within the muffler 
framework, Mr. Spears told Mr. Johnson to tell Mr. Carlson to "make it 
fit." (R. at 322-25.) Mr. Spears testified that he spoke to Mr. Johnson on a 
daily basis about installation issues with the system. (R. at 331-33.) Mr. 
Carlson testified that upon discovering that the rain caps did not fit within 
the muffler framework, Mr. Johnson told him to "make it fit." (R. at 268-
69.) 
o Mr. McPherson also testified that his understanding from conversations 
with Mr. Johnson was that "Wheeler contracted with the welder [Carlson] 
to make those modifications" to the rain caps. (R. at 322-25, 343-46.) 
o Mr. Spears testified that he hired Mr. Carlson to do the work that was 
required by Wheeler and was responsible for paying Mr. Carlson's 
invoices, none of which were disputed by Wheeler. (R. at 329-30.) Invoice 
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99-643 was specifically for Mr. Carlson's work on the rain caps. (R. at 
380-83.) 
• The City repeatedly disputed Wheeler's claim that Wheeler did not participate at 
all in the discussions, decisions, and plans to install the wooden 4x4 supports. (R. 
at 299, Tf 12; 300, If 15; 305-06, fflf 22-23; 310-11, f 34.) The following evidence 
in the record supports the City's position: 
o Mr. Spears testified that in September or October of 1999 that his 
correspondence with Mr. Johnson probably included questions about "what 
are the joists going to be and things like that that need to be known to apply 
a thimble to it." (R. at 327-28.) 
o Mr. McPherson testified that he knew that "Wheeler was involved in the 
selection of the 4x4s" as support for the mufflers. He further testified that 
"there was some conversations between the City and perhaps other 
contractors and Wheeler that arrived at a decision to put some 4x4s up 
there." Mr. McPherson testified that he heard Wheeler personnel say that 
the plan to use the wooden 4x4 supports was "a decision that Wheeler was 
engaged." (R. at 343-46.) 
• Wheeler's statement of undisputed facts does not mention anything about the 
City's allegations that Wheeler's duties and contractual obligations to the City 
included start-up, commissioning, and testing of the entire system and training of 
the City's employees. The City repeatedly disputed Wheeler's claim that its only 
duty to the City was to supply the generator sets and parts for the exhaust system, 
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expressly noting that Wheeler also had duties to start-up, commission, and test the 
entire system and to train the City's employees. (R. at 294, f 1; 296, f 5; 311, f 
35.) The following evidence in the record supports the City's position: 
o In his deposition, Mr. Spears testified that Wheeler's "commitment" as 
"part of the contract that Wheeler contracted for" was to "start-up, 
commission and test the entire system for customer acceptance." Mr. 
Spears also testified that training was "part of the contract package that 
Wheeler was providing to the city of Hurricane." (R. at 320-21, 322-23.) 
o Mr. McPherson testified that "[p]art of your start-up and commission 
responsibilities are training the operators that are going to be left with the 
system." He further testified that "[h]ad Wheeler had the involvement that 
they should have had with this project all along, including with adequate 
training of the people at Hurricane, then I believe this fire would not have 
occurred." (R. at 347-48, 50-51.) 
The evidence in the record clearly supports the City's disputes over the 
"undisputed" material facts set forth by Wheeler in its Memorandum. Consequently, the 
trial court incorrectly concluded that Wheeler's entire statement of facts was 
uncontroverted by the City. 
B. The Trial Court's Hearsay Ruling Regarding the McPherson 
Testimony Was Incorrect as a Matter of Law. 
In its Opposition, the City cited numerous times to deposition testimony by 
Richard McPherson, primarily in support of its allegations that Wheeler directed its 
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contractor's faulty and negligent installation of the exhaust system. Mr. McPherson 
testified that Don Johnson, a City employee, had told Mr. McPherson that, upon learning 
that the rain caps did not fit in the muffler framework, Wheeler's Mr. Spears told Mr. 
Johnson to have the contractor "make it fit." Specifically, Mr. McPherson testified as 
follows: 
Q: Did Mr. Johnson ever say that Wheeler had directed any 
of those modifications? 
A: Yes. 
Q: The best of your knowledge, what was his language, what 
did he say? 
A: It was as a result of a conflict in the fit-up between the 
thimble and what most people call the muffler silencer, and 
that he was told by, I believe it was Bob Spears, to make it fit. 
Q: That's language from Mr. Johnson? 
A: Yes. 
Q: Did he say he had any involvement in making it fit? 
A: "He" who? 
Q: "He," Don Johnson. 
A: My understanding is he just relayed that to the welder that 
had been hired by Wheeler to do that, to fit it up. 
Q: So am I understanding that the communication from Mr. 
Spears did not go directly to Mr. Carlson? Is that what you're 
saying? And I'm talking about what you heard from Mr. 
Johnson. 
A: My understanding was he [Johnson] got his guidance 
from Mr. Spears and he forwarded on that guidance to the 
welder. 
Q: And is that what he told you? 
A: Yes. 
(R. at 340-41.) 
Wheeler argued generally in its Reply that this testimony was inadmissible 
"double hearsay." The trial court agreed and declared the McPherson testimony 
inadmissible. 
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In reality, the McPherson testimony is neither hearsay nor double hearsay. Rule 
801(d) of the Utah Rules of Evidence clearly identifies "statements which are not 
hearsay." In relevant part, Rule 801(d) provides as follows: 
A statement is not hearsay if: 
(1) Prior statements by witness. The declarant testifies at the 
trial or hearing and is subject to cross-examination 
concerning the statement and the statement is (A) inconsistent 
with the declarant's testimony or the witness denies having 
made the statement or has forgotten it. 
(2) Admission by party opponent. The statement is offered 
against the party and is (A) the party's own statement . . . or 
(B) a statement of which the party has manifested an adoption 
or belief in its truth . . . . 
UtahR.Evid. 801(d)(l)-(2). 
Mr. McPherson's testimony regarding what Mr. Johnson said to him is not hearsay 
under Rule 801(d)(1). Mr. Johnson has testified that he did not recall whether Mr. Spears 
told him to "make it fit." His testimony is as follows: 
Q: Okay. Now, Mr. Carlson said that he shared this event 
where he says he was trying to fit the rain cap between two C 
channel rails and it didn't quite fit by about an inch, so he had 
to shave off a half inch on either side, and he recalled having 
a conversation with you about whether to cut those half 
inches off. Do you have any recollection of that? 
A: No. I've already discussed this with -
The witness: I forgot your name. 
Q: By Mr. Cotton: Mr. Rust? 
A: Mr. Rust, and I don't recall the conversation. But looking 
at the invoice it says verbal Randy and Don, Randy being 
your mechanic. 
Q: Randy Dowse? 
A: Yes. That's correct. 
Q: And when we say "Randy Dowse," it's Randy Dowse of 
Wheeler? 
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A: That's correct. 
(R. at 402-03.) 
In his testimony, Mr. McPherson offered specific prior statements from a 
declarant, Mr. Johnson, that the declarant has forgotten. The jury can weigh the 
examination of Mr. Johnson at trial. Consequently, Mr. McPherson's recollection of the 
Johnson statements are not hearsay under Rule 801(d)(1). Mr. McPherson's testimony is 
offered as a prior statement of a witness. 
Mr. Spears's statements to Mr. Johnson likewise are not hearsay under Rule 
801(d)(1). In his declaration in support of Wheeler's Motion, Mr. Spears denied any 
involvement in the rain cap or roof modifications. Mr. Spears's declaration thereby 
became subject to attack from Mr. McPherson based upon Mr. Spears's prior statements 
to Mr. Johnson that were inconsistent with his declaration. Mr. McPherson offers 
specific prior statements from a declarant, Mr. Spears, which are inconsistent with the 
declarant's testimony. Under Rule 801(d)(1), Mr. Spears's statements are therefore not 
hearsay and are admissible. 
Rule 801(d)(2) provides an additional basis for the admissibility of Mr. Spears's 
statements to Mr. Johnson to "make it fit." Mr. Spears' statements are admissions by 
Wheeler, a party opponent. Therefore, his statements also are not hearsay under Rule 
801(d)(2). 
Likewise, the McPherson testimony about statements by and actions of Bill Rose 
and/or Robert Spears, both Wheeler employees at the time, concerning the modification 
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to the roof trusses are statements of admission or adoption by Wheeler. The statements 
and actions of Rose and/or Spears were heard or observed by McPherson. 
Q: Was there any Wheeler person that you can remember 
saying something to the effect, "Wheeler was involved with 
the 4x4 installation or selection before the fire?" 
A: I didn't ask that question. I listened to the conversation 
about that. 
Q: But did anybody from Wheeler ever say that? 
A: The conversation was that it was a decision that Wheeler 
was engaged in to help make that decision. 
Q: My question is, did you hear from any Wheeler person 
that - -
A: Yes. 
Q: And do you recall who? 
A: I want to say it was Bill Rose, Bob Spears and/or Bill 
Rose, or both. 
(R. at 345.) These statements are party admissions. They are not, by definition, hearsay 
under Rule 801(d)(2). 
II. THE TRIAL COURT INCORRECTLY DISMISSED THE CITY'S 
NEGLIGENCE CLAIM AGAINST WHEELER. 
A. The Facts and Evidence Present Genuine Issues of Material Fact as to 
Wheeler's Liability for Negligence. 
Wheeler undertook to render services to the City, namely to supply, install, and 
inspect two generators and an exhaust system and to train the City operators on the 
system. This undertaking imposed a duty upon Wheeler to the City. Adler v. Bayer 
Corp., 2002 UT 115, 61 P.3d 1068, 1077. 
In order to satisfy its duty to supply and install the generators and exhaust system, 
Wheeler hired an independent contractor, Robert Carlson of Independent Welding. 
Wheeler hired and paid Mr. Carlson to (i) install the thimble in the roof, (ii) create and 
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install the framework for the mufflers on the roof, (iii) place the mufflers on the 
framework, (iv) fabricate the appropriate length of exhaust pipe to be used for the 
generator sets, (v) fabricate and weld on the flanges to the top and the bottom of the 
exhaust pipe, (vi) install the exhaust pipe through the roof and connect it to the mufflers, 
(v) and attach the rain cap to the exhaust pipe just above the thimble. 
Because the mufflers supplied by Wheeler were too heavy to place on the roof as 
planned, Wheeler consented to and approved a framework for its mufflers that required 
unsafe wooden 4x4 supports to be placed on the roof in close proximity to the exhaust 
pipe, thimble, and rain caps. Mr. Carlson created the framework approved by Wheeler 
and installed it on the roof. Following Wheeler's instructions and direction, Mr. Carlson 
then modified the rain caps to make them fit within the muffler framework and installed 
the modified rain caps in close proximity to the wooden 4x4 muffler supports. These 
negligent acts of Wheeler and Mr. Carlson were the sole and proximate cause of the fire 
that resulted in over $500,000 in damages to the City. Wheeler therefore negligently 
breached its duty to the City by failing to properly install the mufflers in a safe and 
proper framework and by failing to properly install and attach the rain cap to the exhaust 
pipe. 
Wheeler further negligently breached its duties to the City by failing to properly 
start-up, commission, and test the entire system. No Wheeler employee was on site the 
day the generators and exhaust system were started-up. Wheeler admitted that it did not 
test or inspect the system. In fact, no Wheeler employee ever even got up on the roof 
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Wheeler's duty to inspect the system required an engineer on-site to test the entire 
system as installed. 
The trial court entirely ignored the issue of Wheeler's duty to inspect, test, and 
start-up the entire system. It simply concluded, erroneously, that Wheeler did not 
instruct Carlson to modify the rain cap and then ended its analysis there. Even if 
Wheeler was completely uninvolved in the modification and installation of the rain cap, 
which it clearly was not, Wheeler is still liable for negligence for failing to inspect and 
test the entire system. 
Wheeler further breached its duty to the City by failing to properly train the City's 
employees on the proper installation, start-up, and use of the generators and exhaust 
system. Training of the City's employees was a necessary component of Wheeler's duty 
to start-up and commission the entire system. 
The testimony of Wheeler's own experts supports the conclusion that Wheeler 
acted negligently. Jake Jacobsen, Wheeler's cause and origin expert, testified that 
Wheeler would be responsible or liable if Wheeler had directed Mr. Carlson to make the 
rain cap fit in the area in proximity to the wood joints. (R. at 463-64.) When asked 
whether it would have been negligent for Wheeler to assign Mr. Spears as the conduit for 
conveying guidance and direction to Mr. Johnson, Scott Kimbrough, another Wheeler 
expert witness, testified, "Perhaps, yes." (R. at 466.) Mr. Kimbrough further testified 
that "[i]f Wheeler had undertaken the responsibility for complete integration of the gen 
set into the building, then they should have sent an engineer to look over not only the 
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functional aspects of the gen set, but its interfaces to the building systems," including the 
exhaust of the roof. (R. at 467-68.) 
Summary judgment is only appropriate "if the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law." Utah R. Civ. P. 56(c). It is clear from the facts set forth 
above, and supported by evidence in the record, that there are genuine disputes as to 
issues of material fact regarding Wheeler's liability for negligence. Wheeler is therefore 
not entitled to judgment as a matter of law on the City's negligence claims, and the trial 
court's dismissal must be reversed by this Court. 
B. Wheeler is Liable for the Negligent Acts of Its Contractor, 
Wheeler is liable for the work of Mr. Carlson, its contractor, because it hired and 
paid Mr. Carlson to install the muffler framework and 4x4 wooden supports on the roof 
and to install the rain caps in close proximity thereto. Wheeler also actively participated 
in the discussions and instructions for Mr. Carlson to place 4x4 wooden joists on the roof 
to support the weight of the mufflers, instructed and directed Mr. Carlson to make the 
rain caps fit within the muffler framework, and instructed and directed Mr. Carlson to 
install the rains caps in close proximity to the 4x4 wooden supports. It was these 
instructions and resulting actions that were the proximate cause of the fire that is the 
subject of this lawsuit. 
Under Utah law, an employer is liable for the work of its contractor if it "exercised 
affirmative control over the method or operative detail of that work" or "actively 
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participated" in the performance of that work. Johnson v. Dep't of Transp., 2004 UT 
App 284, 1 16, 98 P.3d 773; Thompson v. Jess, 1999 UT 22, fflf 15-26, 979 P.2d 322. 
Because Wheeler actively participated in Mr. Carlson's performance of his work on the 
exhaust system and affirmatively directed and controlled the method and manner of his 
performance, Wheeler is liable for the resulting consequences. 
III. THE TRIAL COURT INCORRECTLY DISMISSED THE CITY'S 
BREACH OF CONTRACT CLAIM AGAINST WHEELER. 
A. The City's Breach of Contract Claim Was Not Properly the Subject of 
Wheeler's Motion. 
As the City expressly noted in its Opposition brief, Wheeler's Motion for 
Summary Judgment was limited to the City's negligence cause of action and, as such, 
was only a motion for partial summary judgment. (R. at 293 n. 1.) Nowhere in its 
Motion did Wheeler address the City's claims for breach of contract. Wheeler never 
denied the existence of a contract with the City, never denied the claims made in the 
City's Amended Complaint that the contract included inspection, commissioning, and 
training of the system, and instead admitted in its Motion that it had never tested the 
system or even gotten up on the roof of the building to inspect the system. 
Wheeler, for the first time in its Reply brief, made the claim that no contract ever 
existed between Wheeler and the City. (R. at 418.) Wheeler made this claim despite the 
fact that Wheeler's employee, Robert Spears, admitted that there was a contract between 
Wheeler and the City. (R. at 320-21.) For the first time in its Reply brief, Wheeler 
claimed instead to have been simply a supplier against an invoice. (R. at 418.) For the 
first time in its Reply brief, Wheeler claimed that it had no duty to start-up, commission, 
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or test the entire system, even though Mr. Spears had admitted in his deposition that 
Wheeler had contracted with the City to start up, commission and test the entire system. 
(R. at 320-21.) Although its Motion was limited to issues of negligence and duty, 
suddenly in its Reply brief Wheeler devoted an entire section claiming no acceptance of 
its offer, no contract, no contractual duties to inspect or test the system, and, therefore, no 
breach of contract. (R. at 425-26.) 
It is well established that a court "will not consider matters raised for the first time 
in the reply brief." See Coleman v. Stevens, 2000 UT 98, t 9, 17 P.3d 1122. "To allow a 
party to raise new issues in its rebuttal materials is improper because it precludes the 
other party the opportunity to respond." U.P.C. v. R.O.A. Gen., Inc., 1999 UT App 303, 
990 P.2d 945. Indeed, although the City attempted to address Wheeler's improper 
rebuttal materials in a Sur-Reply, the trial court expressly refused to consider it, thus 
denying the City the fair opportunity to respond. 
Because the crucial issues of the existence and breach of a contract were first 
raised by Wheeler in its Reply brief, they should not have been considered by the trial 
court at all and should not have been the subject of a Summary Ruling and Order of 
Dismissal by the trial court. 
B. The Facts and Evidence Present Genuine Issues of Material Fact as to 
Wheeler's Liability for Breach of Contract 
Even if the Court were to consider the City's breach of contract claim as properly 
the subject of Wheeler's Motion, it is plain that the City's breach of contract claims were 
improperly dismissed. When the facts alleged by the City, and inferences to be drawn 
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therefrom, are viewed in a light most favorable to the City, it is clear that there are 
genuine disputes as to numerous material issues of facts regarding the City's breach of 
contract claim. 
The City alleged in its Amended Complaint and in every stage of this litigation 
that a contract existed between the City and Wheeler regarding the purchase, installation, 
and testing of the generator sets and exhaust system. Wheeler admitted that it submitted 
two formal bids to the City in response to the City's RFP. In those bids, Wheeler offered 
to supply and install two generator sets and an exhaust system, including mufflers, 
thimble, rain caps, and exhaust piping. Because the mufflers proved too heavy for the 
roof, Wheeler subsequently agreed to provide a metal framework for the mufflers that 
would be mounted on 4x4 wooden timbers. Wheeler also offered to "start-up, 
commission, and test the entire system." Training of the City's employees was a 
necessary component of Wheeler's offer to start-up and commission the system. 
Furthermore, Wheeler directly admitted that it had entered into a contract with the 
City. Wheeler's Mr. Spears testified in his deposition that Wheeler had committed to 
"start up, commission and test the entire system for customer acceptance." (R. at 321.) 
He further admitted that this "was part of the contract that Wheeler contracted for" and 
that "the scope of work for Wheeler under this contract would include these terms." (R. 
at 321.) 
Although no single formal acceptance of Wheeler's offer was provided by the 
City, such an acceptance is not required to form a contract. Wheeler's admissions that a 
contract existed between Wheeler and the City are directly supported by the parties' 
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performance of that contract. It is well established that performance is evidence of 
acceptance and creates an enforceable contract. "An acceptance of an offer may be by 
a c t . . . . In such a case, performance is the only thing needful to complete the agreement 
and to create a binding promise . . . ." SI J Megadiamond, Inc. v. American 
Superabrasives Corp., 969 P.2d 430, 434 (Utah 1998) (quoting 17 C.J.S. Contracts § 
41(d) (1963)). It is therefore indisputable that a binding contract existed between 
Wheeler and the City. 
Wheeler breached its contractual duties by failing to properly install the mufflers 
in a safe and proper framework and by failing to properly install and attach the rain cap 
to the exhaust system. Wheeler consented to and approved a framework for its mufflers 
that required unsafe wooden 4x4 supports to be placed on the roof in close proximity to 
the exhaust pipe, thimble, and rain caps. At Wheeler's direction, Wheeler's contractor 
modified the rain caps to make them fit within the muffler framework in such a way that 
the building caught fire, causing in excess of $500,000 in damages. 
Wheeler further breached its contractual duties by failing to properly start-up, 
commission, and test the entire system.1 Despite that Wheeler expressly admitted that its 
contractual obligations to the Citjf included start-up, commissioning, and testing, 
Wheeler admitted that it did not test or inspect the system. No Wheeler employee was 
1
 The trial court entirely ignored the issue of Wheeler's duty to inspect, test, and start-up 
the entire system. It simply concluded, erroneously, that Wheeler did not instruct Carlson 
to modify the rain cap and then ended its analysis there. Even if Wheeler was completely 
uninvolved in the modification and installation of the rain cap, which it clearly was not, 
Wheeler is still liable for negligence and breach of contract for failing to inspect and test 
the entire system. 
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on site the day the generators and exhaust system were started-up. In fact, no Wheeler 
employee ever even got up on the roof. Wheeler's duty to inspect the system required an 
engineer on-site to test the entire system as installed. 
Wheeler further breached its contractual duties by failing to properly train the 
City's employees on proper installation, start-up, and use of the generators and exhaust 
system. Training of the City's employees was a necessary component of Wheeler's 
contractual obligation to start-up and commission the entire system. 
Summary judgment is only appropriate "if the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law." Utah R. Civ. P. 56(c). It is clear from the facts set forth 
above, and supported by evidence in the record, that there are genuine disputes over 
issues of material fact as to Wheeler's liability for breach of contract. Wheeler is 
therefore not entitled to judgment as a matter of law on the City's breach of contract 
claims, and the trial court's dismissal must be reversed by this Court. 
CONCLUSION 
There are numerous genuine disputed issues of material fact concerning both the 
City's negligence claim and breach of contract claim against Wheeler. The trial court 
therefore incorrectly granted summary judgment in favor of Wheeler on the City's 
claims. Furthermore, the City's breach of contract claim against Wheeler was not even 
the subject of Wheeler's Motion for Summary Judgment. For these reasons, the Court 
must reverse the trial court's dismissal of the City's claims against Wheeler. 
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i i s /*^ day < DATED thi /^_  of December, 2005. 
VAN COTT, BAGLEYvCORNWALL & 
MCCARTHY 
By 
Scott M. Lilja 
Nicole M. Deforge/ 
Attorneys for Plaintiff/Appellant 
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first-class, postage prepaid, two (2) true and correct copies of the foregoing BRIEF OF 
APPELLANT, to: 
Joseph C. Rust (2835) 
Matthew G. Bagley (6820) 
KESLER & RUST 
2000 Beneficial Life Tower 
36 South State Street 
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EXHIBIT 1 
Scott M.Lilja (4231) 
VAN COTT BAGLEY CORNWALL & MCCARTHY 
50 South Main Street, Suite 1600 
Salt Lake City, Utah 84144 
Telephone: (801) 532-3333 
Attorneys for Plaintiff 
IN THE FIFTH JUDICIAL DISTRICT, IN AND FOR 
WASHINGTON COUNTY, STATE OF UTAH 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiffs, 
vs. 
WHEELER MACHINERY CO. and ROES 1 to 50, 
Defendants. 
AMENDED COMPLAINT 
Civil No. 030501330 
Judge James L. Shumate 
The plaintiff alleges and complains as follows: 
JURISDICTION 
1. At all times mentioned in this Complaint, Utah Local Government Trust ("UTAH") was, 
and currently is, a trust presiding over various state-owned properties within the state of Utah. The 
property at issue in this case was the Hurricane City power plant located at 526 W. 600 N, Hurricane, 
UT ("The Property"). 
2. Plaintiff is informed and believes, and thereon alleges, that at all times herein mentioned, 
Defendant Wheeler Machinery Co. ("WHEELER" or "Wheeler Power Systems") was a Utah 
corporation doing business in Hurricane City, Utah. 
3. Plaintiff is informed and believes, and thereon alleges, that at all times herein mentioned, 
Roes 1 to 50, and each of them, were and are corporations and/or other business entities engaged in 
and/or doing business in Washington County, Utah. 
GENERAL ALLEGATIONS 
4. The true names and capacities, whether individual, corporate, associate or otherwise, of 
defendants sued in this Complaint as Roes 1 to 50, inclusive, are unknown to Plaintiff, who therefore 
sues these defendant by such fictitious names. Plaintiff will seek leave of the Court to amend this 
Complaint to allege their true names and capacities when the same have been ascertained. Plaintiff is 
informed and believes, and thereon alleges, that each of the defendants sued as Roes 1 to 50, inclusive, 
is legally responsible in some manner, negligently or otherwise, for the events and occurrences alleged 
in this Complaint, and Plaintiffs damages as alleged in this Complaint were directly and proximately 
caused by the conduct of such defendants. 
5. Plaintiff is informed and believes, and thereon alleges, that at all times herein mentioned, 
Defendant WHEELER and Roes 1 to 50, and each of them, were installers of power generators and 
related exhaust systems. 
6. In 1999, UTAH contracted to purchase two generators from Defendant WHEELER for 
use in the newly constructed Hurricane City utility facility at THE PROPERTY. 
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7. As part of the sale, WHEELER agreed to install the generators and exhaust systems in 
The Property. 
8. Prior to August 3,2000, Defendant WHEELER and ROES 1 to 50, and each of them, 
installed the generators and exhaust system into The Property. 
9. During the installation, Defendant WHEELER and ROES 1 to 50, and each of them, 
directed that the thimbles to the exhaust system be substantially modified in an effort to fit the 
generators into the existing building, specifically component parts were cut off of the roof rain caps, in 
too close proximity to the wooden supports for the mufflers to the exhaust pipe, thereby creating a 
continuous stream of heated air to be directed at the EPDM covering the wooden supports; resulting in 
fire and fire damage. 
10. On August 3,2000, one of the generators installed by Wheeler Machinery Co. and ROES 
1 to 50, heated and causes fire to the surrounding roofing materials causing extensive damage to The 
Property premises and equipment in an amount in excess of $500,000. 
11. Defendant WHEELER and ROES 1 to 50, and each of them, so negligently installed the 
generators so as to cause the fire and ensuing property damage. 
FIRST CAUSE OF ACTION 
(Negligence Against All Defendants) 
12. UTAH realleges and incorporates by reference paragraphs 1 through 11, above, as though 
fully set forth herein. 
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13. UTAH is informed and believes, and thereon alleges, that at all times mentioned herein, 
Defendant WHEELER and Roes 1 to 50, inclusive, and each of them, had a duty to install the generators 
and exhaust system into the Hurricane City building in a reasonable and safe manner. 
14. UTAH is informed and believes, and thereon alleges, that at all times mentioned herein, 
Defendant WHEELER, and Roes 1 to 50, inclusive, and each of them, failed to install the generators and 
exhaust system in a reasonable and safe manner. 
15. The negligence of Defendant WHEELER, and Roes 1 to 50, inclusive, and each of them, 
included, but is not limited to, the following acts and/or omissions: 
(1) Failing to properly modify the generator's exhaust system and/or their component 
parts and materials to properly install the generators into the existing Hurricane City building. 
(2) Failing to properly install the generators and exhaust system into the existing 
Hurricane City building. 
(3) Violating the NFPA No. 37, as adopted in Utah setting the standard for proper 
installation and exhaust parameters for generators. 
(4) Otherwise failing to use due and reasonable care under all of the circumstances. 
16. UTAH is informed and believes, and thereon alleges, that at all times mentioned herein, 
Defendant WHEELER, and Roes 1 to 50, inclusive, and each of them, knew, or in the exercise of 
reasonable care, should have known, that the subject generators and/or their component parts and 
materials were not installed in a reasonable and safe manner. 
17. On or about August 3, 2000, the generators were being used in a reasonably foreseeable 
manner. 
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18. As a direct and proximate result of the negligent, careless, and/or installation of the 
generators and/or their component parts and materials, Defendant WHEELER, and Roes 1 to 50, 
inclusive, and each of them, breached their duty to install the generators into the Hurricane City building 
in a reasonable and safe manner. 
19. As a direct and proximate result of the negligent, careless, and/or reckless installation of 
the generators and/or their component parts and materials by Defendant WHEELER, and Roes 1 to 50, 
inclusive, and each of them, UTAH suffered extensive property damage in an amount in excess of 
$500,000. 
SECOND CAUSE OF ACTION 
(Breach of Contract Against Defendant Wheeler Machinery Co.) 
20. UTAH realleages and incorporates by reference paragraphs 1 through 19, above, as 
though folly set forth herein. 
21. Defendant WHEELER contracted with Plaintiff and agreed to install the generators and 
exhaust systems in The Property. 
22. Defendant WHEELER breached its contractual obligation to Plaintiff in failing to 
properly install the generators and exhaust systems. 
23. As a result of Defendant WHEELERS breach of contract, Plaintiff has suffered damages 
in an amount in excess of $500,000. 
PRAYER FOR RELIEF 
WHEREFORE, Plaintiff Utah Local Government Trust prays for judgment as follows: 
1. For compensatory damages in an amount to be proven at the time of trial; 
5 
2. For costs, attorneys' fees and interest as permitted by law; and 
3. For such other and further relief as this Court deems just and proper. 
JURY DEMAND 
Plaintiff hereby demands trial by jury of all issues in this action triable of right by a jury, and 
submits herewith the statutory jury fee. 
DATED this*??day of August, 2003. 
VAN COTT BAGLB<CORNWALL & MCCARTHY 
Scott M. Lilja 
Attorneys for Plaint 
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CERTIFICATE OF MAILING 
I hereby certify that on this^g^flay of August, 2003,1 caused a true and correct copy of the 
foregoing AMENDED COMPLAINT to be mailed, postage prepaid, to: 
Joseph C. Rust 
KESLER & RUST 
2000 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
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EXHIBIT 2 
JOSEPH C. RUST (2835) 
MATTHEW G. BAGLEY (6820) 
KESLER&RUST 
2000 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 532-8000 
Attorneys for Defendant Wheeler Machinery Co. 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR, 
WASHINGTON COUNTY, STATE OF UTAH 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiff, 
v. 
WHEELER MACHINERY CO. and ROES 1 
through 50, inclusive, 
Defendants. 1 
i MOTION FOR SUMMARY 
| JUDGMENT 
! Civil No. 030501330 
Judge G. Rand Beacham 
Pursuant to Utah R. Civ. P. 56, Defendant Wheeler Machinery Co. moves the Court for 
summary judgment in favor of Wheeler on each of the causes of action alleged by Plaintiff Utah 
Local Government Trust. This Motion is supported by a Memorandum and an Affidavit of Robert 
Spears filed concurrently herewith. 
l:r:!-iDEC30 PM h 0 0 
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DATED this ^ _ 8 day of December, 2004. 
KESLER & RUST 
<C~ 
Josebh C. RUst 
tthew G. Bagley 
Attorneys for Defendant Wheeler Machinery 
Co. 
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CERTIFICATE OF SERVICE 
I hereby certify that I caused to be delivered by the method indicated below a true and correct 
copy of the foregoing MOTION FOR SUMMARY JUDGMENT, in Civil No. 030501330, 
postage prepaid, this<^_'day of December, 2004, to: 




Scott M. Lilja 
VAN COTT, BAGLEY, CORNWALL & 
MCCARTHY 
50 South Main Street, Suite 1600 
Salt Lake City, UT 
84144 
Huey P. Cotton 
COZEN O'CONNOR ATTORNEYS 
777 South Figueroa Street Suite 2850 
Los Angeles, California 90017-5800 
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EXHIBIT 3 
JOSEPH CRUST (2835) 
MATTHEW G. BAGLEY (6820) 
KESLER&RUST 
2000 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 532-8000 
Attorneys for Defendant Wheeler Machinery Co. 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR, 
WASHINGTON COUNTY, STATE OF UTAH 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiff, 
v. 
WHEELER MACHINERY CO. and ROES 1 
through 50, inclusive, 
Defendants. 
MEMORANDUM IN SUPPORT 
OF MOTION FOR SUMMARY 
JUDGMENT 
Civil No. 030501330 
Judge G. Rand Beacham 
Pursuant to Utah R. Civ. P. 7(c), Defendant Wheeler Machinery Co. ("Wheeler") respectfully 
submits this Memorandum in support of its Motion for Summary Judgment. 
STATEMENT OF UNDISPUTED FACTS 
1. Wheeler is in the business of selling and servicing, among other things, Caterpillar 
diesel engines used for generating electricity (referred to hereafter as "generator sets"). (Deposition 
of Robert Spears,, excerpts of which are attached hereto as Exhibit "A," at 11-12.) 
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2. Prior to 1999, the City of Hurricane (referred to in this litigation as the Utah Local 
Government Trust) ("the City") began discussions with Wheeler concerning the City's needs for 
generator sets. (Deposition of Don Johnson, excerpts of which are attached hereto as Exhibit "B," 
at 36; Deposition of Mac Hall, excerpts of which are attached hereto as Exhibit "C," at 6-8; 
Deposition of Robert Spears (Exhibit "A") at 13-14.) 
3. In early 1999, the City invited Wheeler to submit a formal bid on supplying two 
generator sets to the City for the purpose of providing emergency and peak electrical power to the 
City. (Affidavit of Robert Spears, f 2; Deposition of Robert Spears (Exhibit "A") at 22-23.) 
4. Wheeler submitted a number of written bid proposals to the City, the first and most 
comprehensive being dated February 24,1999 ("Initial Bid"). (Deposition of Robert Spears (Exhibit 
"A") atl5; Initial Bid, excerpts of which are attached hereto as Exhibit "D.") 
5. As part of its Initial Bid, Wheeler agreed to supply not only two generator sets, 
including the exhaust piping and mufflers associated with the generator sets, but also two weather 
enclosures into which the generator sets would be placed. (Initial Bid (Exhibit "D"); Deposition of 
Robert Spears (Exhibit "A") at 15.) 
6. After Wheeler submitted its Initial Bid, the City made a number of changes to the 
overall power generation project, which required Wheeler to prepare revisions to its Initial Bid. 
(Affidavit of Robert Spears, f 3.) 
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7. One of the City's major changes to its power generation project, of which Wheeler 
first learned in March 1999, was that the City wanted the generator sets placed in a larger building 
which the City would be constructing, rather than having them housed in the small weather enclosure 
structures as originally called for in the Initial Bid. (Affidavit of Robert Spears, f 4.) 
8. On or about April 29, 1999, Wheeler submitted a written revised bid ("April Bid") 
to the City which deleted the weather enclosures which were called for in the Initial Bid. (Exhibit 
25 to Robert Spears Deposition.) 
9. Until August 1999, the City did not provide Wheeler the plans for the City's new 
building, specifically the drawings showing how and where the two generator sets would be located 
in the new building. (Affidavit of Robert Spears, f 5.) 
10. The plans for the City's new building, provided to Wheeler sometime around August 
1999 ("August Plans"), contained a number of significant details directly impacting the installation 
of the two generator sets. Specifically, the August Plans identified room height, ceiling dimensions, 
placement of the generator sets, and that the exhaust produced by the generator sets was to be 
conveyed away and expelled from the building by means of an exhaust pipe exiting the building 
through the ceiling and then through the roof. (Exhibit 16 to Brent Gardner Deposition, attached 
hereto as part of Exhibit "E.") 
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11. The August Plans did not provide any detail on the generator set exhaust system 
above the roof line. (Deposition of Brent Gardner, excerpts of which are attached hereto as Exliibit 
"E," at 20-24 and Exhibit 16 attached thereto.) 
12. The design ultimately approved for the support of the exhaust system above the roof 
line was made pursuant to determinations made by the City, the City's engineer, Alpha Engineering, 
and the City's general contractor, Telecor, and became the subject of a written change order. 
(Exhibits 8 and 10 to Deposition of Richard Carlson, excerpts of Exhibit 10 being attached hereto 
as part of Exhibit "F.") 
13. Subsequent to August 1999, Wheeler revised and amended its April Bid on a number 
of occasions, pursuant to and in order to reflect the City's requested changes on the job. Most, if not 
all, of the revisions were made orally between Bob Spears on behalf of Wheeler and Don Johnson 
on behalf of the City. (Affidavit of Robert Spears, | 7.) 
14. In order for the exhaust from the generator sets to exit the building, it was necessary 
that the exhaust pipe extend through the ceiling and roof of the building which was constructed for 
the City. For that purpose, a so-called thimble was placed in the ceiling/roof so that the exhaust pipe 
could pass through the ceiling and roof without touching either directly, thus preventing damage to 
the building. (Deposition of Brent Gardner (Exhibit ME) at Exhibit 18 attached thereto.) A 
component of the thimble is a so-called rain cap which serves to prevent moisture from entering the 
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building at the point where the exhaust passes through the thimble. (Deposition of Richard Carlson, 
excerpts of which are attached hereto as Exhibit "F," at 23, and Exhibits 1 and 3 attached thereto.) 
15. Ultimately after August 1999, Wheeler and the City agreed that the City would 
perform a certain amount of installation work of the components of the generator sets, including: 
a. placing the fuel tanks and radiators outside of the building; 
b. installing the piping to the radiators and fuel tanks; 
c. installing the thimble in the roof; 
d. creating a support for the mufflers for the roof; 
e. placing the mufflers on the roof; 
f. installing the exhaust pipe through the roof and connecting it to the mufflers; 
and 
g. attaching the rain cap to the exhaust pipe just above the thimble. 
(Affidavit of Robert Spears, f 8.) 
16. Wheeler paid Richard Carlson of Independent Welding, an independent contractor, 
to fabricate the exhaust pipe to be used for the generator sets, including fabricating flanges and 
welding them on to the top and the bottom of the exhaust pipe. (Deposition of Richard Carlson 
(Exhibit "F") at 10-11; Deposition of Robert Spears (Exhibit "A") at 41.) 
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17. The generator sets, including the accompanying mufflers, exhaust pipes, and other 
exhaust system components, were sold to the City as a single unit. (Deposition of Don Johnson 
(Exhibit "B") at 37; Deposition of Robert Spears (Exhibit "A") at 58-59.) 
18. Although Wheeler supplied the entire exhaust system and installed the "Y" manifold 
to the generators, it was the City, Telecor, and Richard Carlson/Independent Welding, using their 
own equipment and employees, who installed the mufflers on the roof, installed thimbles between 
the ceiling and roof of the building, put exhaust pipes through the thimbles, created cradles for the 
mufflers, and put in the wooden 4x4 support system, in addition to all the other work identified in 
H 15 above. (Deposition of Richard Carlson (Exhibit "F") at 12-13, 18-19, 53-54; Affidavit of 
Robert Spears, fflf 10-12.) 
19. No Wheeler employee was present at the City' s new building at the time the exhaust 
pipes were placed through the thimble in the roof and when the mufflers were set on the roof, which 
acts occurred sometime in October, 1999. (Affidavit of Robert Spears, f 13.) 
20. All of the work done by Richard Carlson to create cradles for the mufflers and to 
install rain caps to the exhaust pipe was under the direct supervision and specific direction of Don 
Johnson, the City's agent. (Deposition of Richard Carlson (Exhibit "F") at 20-21,23-24,26-28,43.) 
21. At no time did Robert Spears or Randy Dowse or anyone else on behalf of Wheeler 
ever assist or give directions in relation to the installation of the rain caps or the modification of the 
same. (Deposition of Don Johnson (Exhibit "B") at 31-32, 47.) 
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22. At no time was anyone from Wheeler shown any drawings or plans outlining how 
the exhaust system, including the 4x4 wooden supports or the C channel metal framework for the 
mufflers, would be designed or otherwise installed on the roof of the City's building. (Affidavit of 
Robert Spears, f 14.) 
23. At no time was anyone from Wheeler asked to comment on or give an opinion on any 
drawings or plans as to how the generator sets' exhaust system, including the 4x4 wooden supports 
or the C channel metal framework for the mufflers, would be designed or otherwise installed on the 
roof of the City's building. (Affidavit of Robert Spears, f 15.) 
24. All modification of the rain caps was performed by Richard Carlson under the direct 
supervision and specific direction of Don Johnson, the City's agent. (Deposition of Richard Carlson 
(Exhibit "F") at 20-21, 24, 59.) 
25. All exhaust system components supplied by Wheeler prior to August 1, 2000 were 
part of the generator sets accepted by the City and paid for by the City as a single item. (Affidavit 
of Robert Spears, f 18.) 
26. The City through its crews and under the direction of Don Johnson in fact performed 
the foregoing tasks, including installing the thimble through the roof of its building and inserting the 
exhaust pipe through the thimble. (Deposition ofRichard Carlson at (Exhibit "F") at 13-14,17-18, 
53-54.) 
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27. Although Wheeler paid Richard Carlson/Independent Welding to fabricate the 
appropriate length of exhaust pipe and to fabricate and weld on the flanges to permit the exhaust pipe 
to attach at the outlet of the Y manifold on the generator sets and also attach to the mufflers on the 
other end of the exhaust pipe, Wheeler did not install any component of the thimbles, the exhaust, 
the rain caps, or the mufflers. (Deposition of Richard Carlson (Exhibit "F") at 46-47, 53-54; 
Affidavit of Robert Spears, 111.) 
28. During the course of attaching the rain caps to the exhaust piping above the thimble, 
Richard Carlson determined that the rain caps needed to be modified in order to fit in the framework 
he had earlier created as a support for the mufflers. (Deposition of Richard Carlson (Exhibit "F") at 
20-21, 23-24, 59 and Exhibit 1 attached thereto.) 
29. Based on the advice and under the direction of Don Johnson, Richard Carlson cut 
about a half inch off on both sides of each rain cap. (Deposition of Richard Carlson (Exhibit "F") 
at 20-21, 23-24, 59.) 
30. At no time did Richard Carlson ever consult with anyone from Wheeler relative to 
making modifications to the rain caps. (Deposition of Richard Carlson (Exhibit "F") at 31,46-47.) 
31. At no time prior to August 1,2000 was Wheeler ever informed of Richard Carlson's 
modification to the rain caps. (Affidavit of Robert Spears, Tf 17.) 
8 
32. Wheeler did not participate in any aspect of the design or construction of the cradle 
or other supports for the mufflers. (Deposition of Richard Carlson (Exhibit "F") at 42-43; Affidavit 
of Robert Spears, f 15.) 
33. No one from Wheeler ever even got up on the roof of the building in question. 
(Deposition of Robert Spears (Exhibit "A") at 49; Deposition of Randy Dowse, excerpts of which 
are attached hereto as Exhibit "G," at 23.) 
34. During several project construction meetings in which the City, Telecor, and Alpha 
Engineering were the sole participants, it was determined that the mufflers delivered to the site by 
Wheeler were sufficiently heavy that they needed extra support. As a direct consequence, it was 
determined by those three participants, without involvement of Wheeler, to put 4x4 timbers roughly 
ten feet long on the roof in which to support the mufflers. (Richard Carlson Deposition (Exhibit" F") 
at Exhibit .10 attached thereto.) 
35. It is the City's contention that it was the modification of the rain cap which allowed 
heated air to impinge on the 4x4 timbers and which thereby caused the fire for which damages are 
sought in this case. (Amended Complaint ^ 9-10.) 
ARGUMENT 
A motion for summary judgment is well taken if "there is no genuine issue as to any material 
facts," and if the law is in favor of the moving party. Fenn vs. Redmond Venture, Inc.. 2004 UT App 
355, U 6, 101 P.3d 387. Furthermore, when a motion for summary judgment is supported by 
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reference to evidence, including sworn affidavits, "the adverse party may not rest upon the mere 
allegations or denials of the pleadings." Utah R. Civ. P. 56(e). Rather, the party against whom the 
motion is brought then has the responsibility to counter with evidence of its own. Id. 
The City's Amended Complaint focuses on two possible theories of liability against Wheeler, 
one ostensibly sounding in negligence (the City's First Cause of Action), and the other putatively 
based on contract (the City's Second Cause of Action). The City does everything it can to avoid 
labeling any of its causes of action in terms of a products liability claim in order to avoid the product 
— « * • • • 
liability two-year statute of limitations. Nevertheless, the City alleges that the generator sets 
provided by Wheeler, and more particularly the generator sets' exhaust system, were the 
instrumentality of harm causing the fire. (Amended Complaint, fflf 9-10). Second, the City alleges 
that Wheeler's purportedly negligent and/or improper installation and modification of the generators 
was the proximate cause of harm. (Amended Complaint, ffi[ 11,13-16,18-19,22-23.) However, the 
City fails to state a claim against Wheeler under either theory of liability. 
I. THE CITY'S CLAIMS AGAINST WHEELER ARE BARRED BY THE PRODUCT 
LIABILITY STATUTE OF LIMITATIONS. 
Wheeler's first appearance in this matter, prior to filing an Answer, was to move the Court 
to dismiss the City's Complaint on the basis that the Complaint stated a product liability claim and 
was therefore barred by the applicable statute of limitations. The Court determined that "the 
generators themselves were not defective" and that the Complaint concerned only "the installation 
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of the generators into the building." (Order dated April 22, 2004 at p.3.) Thus, the Court denied 
Wheeler's motion on the basis that the Complaint did not raise a product liability claim. 
Both the City's pleadings and the subsequent discovery in this case now make it clear that 
the generator sets' exhaust system, in its modified form at the time it was attached to the mufflers 
on the City building's roof, was the direct and proximate cause of the fire that damaged the City's 
building. Specifically, the modification made to the generators' exhaust system allowed heat to 
impinge on the 4x4 timbers between which the exhaust pipe passed and upon which the mufflers 
were sitting. That exhaust system was part of the generator sets package sold by Wheeler to the 
City, and was not a separate or independent component of the same. Both of the generator sets, 
including their related exhaust system, were part of a single product package that was sold and 
delivered by Wheeler to the City. 
As such, the generator sets package, including all components, are properly the subject matter 
of aproduct liability cause of action. See Strickland v. Gen. Motors Corp., 852 F.Supp. 956 (D.Utah 
1994). The Strickland court noted that Utah law had not defined the term "product liability," and 
goes on to consider the definition put forward by Black, which defines "product liability" as "the 
legal liability of manufacturers and sellers to compensate buyers, users, and even bystanders, for 
damages or injuries suffered because his product has a defective condition[.]" Strickland, 852 
F.Supp. at 958 (quoting Black's Law Dictionary, 6th Ed.). The Utah Product Liability Statute does 
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provide for actions against manufacturers, wholesalers and retailers of products whose defects cause 
"personal injury, death, or property damage." Utah Code Ann. §§ 78-15-4 and -6. 
Utah courts have identified the elements of a products liability claim as follows: (1) the 
product was unreasonably dangerous due to a defect or defective condition, (2) the defect existed 
at the time the product was sold, and (3) the defective condition was a cause of the plaintiffs injuries. 
Lamb v. B&B Amusements Corp.. 869 P.2d 926,929 (Utah 1993). A defect in the modification of 
the generators' exhaust system is a defect in the product's overall "design" or "condition" that brings 
the case under the product liability statute. Inasmuch as the City is alleging that the components of 
the generator sets, modified as part of the delivery of the product, were the instrumentality of harm 
(see Amended Complaint, fflf 9-10), it is effectively stating a product liability claim.' 
To the extent that the City is making a substantive product liability claim, such a claim is 
subject to the product liability statute with its accompanying statute of limitations. As noted to this 
Court, the applicable limitations period is two years. Utah Code Ann. §78-15-3. That period passed 
prior to the institution of the law suit. Also, in order to further the public policy behind the Product 
Liability Act, the two-year limitation will generally prevail over and control the longer limitations 
1
 In Utah, a court should look to the substance of a pleaded cause of action rather than 
its label in determining the true nature of the cause of action and available remedies. See Davidson 
Lumber Sales. Inc. v. Bonneville Inv., Inc., 794 P.2d 11,14 (Utah 1990) (court should look to nature 
of action and not pleading labels chosen); Records v. Briggs, 887 P.2d 864, 868 (Utah Ct. App. 
1994) ("[i]n characterizing a cause of action, Utah courts look to the nature of the action and not the 
pleading labels chosen"). 
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period of any alternative cause of action. Strickland, 852 F.Supp. 959 (legislative intent behind Utah 
Product Liability Act was to limit actions based on defective products to two-year limitation 
regardless of theory of liability alleged); McColling v. Svnthes, Inc., 50 F.Supp.2d 1119, 1122 (D. 
Utah 1999) (product liability two-year limitation governs mixed cause of action also containing 
liability and breach of warranty theories). See also Bishop v. Gentech, Inc., 2002 UT 36, f 26, 48 
P.3d 218 ("allegations of negligence contained in a claim for products liability do not transform the 
claim into one for ordinary negligence11). 
Furthermore, as an integrated part of the generator product package, the exhaust system is 
not severable for purposes of product liability or any other theory of liability. It is incorrect to 
suggest that the generator engines were fit for their intended purpose but that the accompanying 
exhaust system was unreasonably dangerous. To try to distinguish between the two by arguing that 
one component of the unitary product package comes under product liability while the other 
component of the same package comes under negligence (or negligent performance of contract) 
would be the same as suggesting that an injury arising from the operation of an electrical device 
involves a negligence claim and not a product liability claim since the device's internal components 
otherwise worked fine but only the electric cord was defective. Because Wheeler's product was part 
of a single, unitary package, and because the two-year products liability limitation period had already 
run prior to the time the City filed its Complaint, the Complaint should be dismissed as to Wheeler. 
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II. THE FAULTY MODIFICATION/INSTALLATION WORK AT ISSUE WAS 
DIRECTED AND SUPERVISED BY THE CITY, NOT BY WHEELER. 
There can be no negligence where there is no duty. Smith vs Frandsen. 94 P.3d 914, 2004 
UT 55 Tf 12. The same is true for a breach of contract claim. Therefore as an alternative to its statute 
of limitations defense, Wheeler maintains that the alleged instrumentality of harm in this case 
(namely the modification of the rain caps and the installation of those rain caps along with all olher 
parts of the exhaust system above the roof line of the City's building) were wholly within the control 
of the City, not Wheeler. 
The testimony in this case is unequivocal that the decision to place 4x4 timbers as a support 
for the mufflers and all of the work performed by Richard Carlson in making a cradle for the 
mufflers, installing the rain caps, and making related modifications to the same was done entiiely 
at the City's instance and entirely under the City's direction and supervision, more particularly that 
of its authorized agent and employee Don Johnson. As noted in the Facts section above, Don 
Johnson directed and supervised Richard Carlson in all that work, and otherwise gave him the 
necessary instructions on creating the cradle for the mufflers and installing and modifying the rain 
caps. Likewise, the decision to use 4x4 timbers as a support for the mufflers was a joint decision 
between the City, Alpha Engineering, and Telecor. 
It is just as clear that Wheeler had no involvement in directing or making decisions on the 
placement or support of the mufflers or the installation of the rain caps or anything which affected 
the installation or modification of the same. As noted above, the deposition testimony of Mr. 
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Carlson is most specific on this point. Further, neither Mr. Carlson nor Mr. Johnson place anyone 
from Wheeler on the roof at any of the relevant times. It is the affirmative testimony of relevant 
Wheeler personnel, as noted in the Facts section above, that no one from Wheeler was ever present 
on the roof at any time. 
Utah law provides that under the above-described circumstances, full responsibility for the 
work of the subcontractor (assuming Carlson and/or his company was a subcontractor of Wheeler 
for the purposes of installing the rain caps) falls on the party requesting and/or directing the work 
and creating the modifications that are the alleged instrumentalities of harm. Thompson v. Jess, 
1999 UT 22, Yl 15-26,979 P.2d 322 (Utah follows "retained control doctrine," which provides that 
"a principal employer is not subject to liability for injuries arising out of its contractor's work unless 
the employer 'actively participates' in the performance of the work"); Johnson v. Dep't of Transp., 
2004 UT App 284,116, 98 P.3d 773 (an employer who would not otherwise be liable for the work 
of an independent contractor is liable where the employer "exercise[s] affirmative control over the 
method or operative detail of that work"). In this case, the undisputed testimony is that the one party 
that exercised affirmative control over the method by which the claimed instrumentality of harm was 
modified and installed was the City and its authorized agents, not Wheeler. 
Because Wheeler participated in no aspect of either the faulty installation or modification of 
the rain caps and related exhaust system, or the decision to use 4x4 timbers on the roof to support 
the mufflers or to create a cradle for the mufflers, and because the City's only complaint is that the 
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fire was caused by the modified rain caps and the proximity of the wooden timbers, application of 
the retained control doctrine to the facts and pleadings of this case dictates that Wheeler cannot be 
held liable for the complained-of harm. As such, the Complaint against Wheeler should be 
dismissed for failing to state a cognizable cause of action against Wheeler. 
Ill THE CITY, NOT WHEELER, GENERATED AND IMPLEMENTED THE FAULTY 
DESIGN PLAN. 
Another variation of the retained control doctrine discussed above is also applicable in this 
case. Not only did Wheeler not have a duty to install or undertake to supervise those installing the 
exhaust system above the roof line of the City's building where the City in fact directed and 
supervised all aspects of such installation, but it also had no responsibility for the design or layout 
of the same. It was the City, along with its general contractor Telecor and its engineer Alpha 
Engineering, who collectively designed the exhaust system and its supporting components above the 
building's roof line. Wheeler simply supplied the component parts. As is made clear in the 
deposition of Brent Gardner and further verified in the affidavit of Robert Spears, the only Alpha 
Engineering building drawings made available to Wheeler show no detail of the exhaust system 
above the roof line. Mr. Gardner also admitted that he knows of no drawings ever being created 
which showed the arrangement, support, or placement of the mufflers or the exhaust pipe on the roof. 
It is clear from all of the testimony thus adduced in this case that to the extent there were plans and 
specifications for the exhaust system as it exited the roof of the building, no part of such materials 
were ever provided to Wheeler. 
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The only plan for the exhaust system layout above the roof line, including the placement and 
support of the mufflers, came as a joint effort of the City, Alpha Engineering, and Telecor. This 
joint effort is clearly reflected in the construction minutes for the project which identify only those 
three participants and evidence that Wheeler was not a part of that process. In fact, a change order 
was created and approved that expressly placed the responsibility on Telecor for the support of the 
mufflers. The City may have thereafter assumed some of Telecor's responsibility in that regard. 
Nonetheless, the dispositive point is that Wheeler was not involved the design, work or any other 
aspect of the installation process. As a material supplier, Wheeler did make available to the City 
and its contractor and engineer the Caterpillar Application and Installation Guide. But that Guide 
was not created by Wheeler, and was a guide, as its name implies, rather than a requirement. 
Wheeler was at best a pass-through entity in that regard. Wheeler was never given any exhaust 
installation plans or drawings which it was asked to review or critique. It therefore owes no duty 
to the City when it turns out the installation plans designed and implemented by the City were faulty. 
Evidently, the City is also claiming that Wheeler had some responsibility relative to NAFA 
No. 37 to keep combustible materials away from heat sources. In that regard, their experts point to 
the combustible 4x4 timbers being in a close proximity to the modified rain caps as the source of the 
fire. However, nowhere is there any evidence that Wheeler ever even knew there would be 4x4s on 
the roof to support the exhaust system, much less being consulted with regard to the placement of 
the 4X4s on the roof. No plans or drawings of Alpha Engineering show the 4X4 timbers. There is 
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no evidence that the decision to have the 4X4 timbers put on the roof was ever communicated to 
Wheeler. To the contrary, there is as abundance of evidence that the 4X4s were discussed on several 
occasions among the City, Alpha Engineering, and Telecor. 
In short, because Wheeler did not design or participate in the design of the support system 
for the mufflers, under the retained control doctrine and well as ordinary negligence theory, Wheeler 
cannot be held responsible for defects in the system. It cannot be held responsible for supervising 
work it did not perform. Wheeler was a supplier, not a contractor on the job. Wheeler was 
providing equipment which was utilized by the owner and its general contractor. There can be no 
claim that Wheeler had responsibility for supervision of any kind. Its training was limited to 
teaching how the generator sets were turned on and off, not how a muffler, rain cap, exhaust pipe, 
and support for the muffler should be installed, much less modified per the City's unique 
requirements. 
CONCLUSION 
Under any theory of liability that may be adduced from the face of the City's Amended 
Complaint, the City has failed to state a cognizable action against Wheeler. For all of the foregoing 
reasons, Wheeler should be granted summary judgment in this case. 
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generator even before you became a field service 
mechanic? 
A. Yes, I did. 
Q. In total, prior to 1999, how many years of 
experience had you--or did you have with the 
Caterpillar model 3516B? 
A. The 3516B was introduced in 1982. From 
that time forward I was trained and worked on the 
3516B. 
Q. Do you have a reasonable estimate as to 
how many 3516B generators you worked on between 1982 
and August of 2000? 
A. A couple of hundred. 
Q. Once you became a salesman in 1991 were 
you involved in the sale of Caterpillar generator 
model 3516B between 1991 and 1999? 
A. Yes. 
Q. How many sales of this model generator 
would you say you were involved in? 
A. Possibly 30. 
Q. After you became sales manager how many 
sales of the same model generator were you involved? 
A. Maybe ten. 
Q. So prior to August of 19--I'm sorry, prior 
to August of 2000 how many sales of 3516B generators 
CitiCourt, LLC 
were you involved with? Would that be about 35 to 
40? 
A. Approximately, that would be correct. 
Q. Of the 3516B generators that you were 
involved in the sale of, how many of those were 
placed inside building structures? 
A. Probably 75 percent of them. 
Q. Of the 35--of the — why don't we say 
roughly 25 generators that you were involved in the 
sale of, which were placed in structures, how many of 
those were involved in fires? 
A. None. 
Q. Except for the one here? 
A. Except for Hurricane City. 
Q. Of the 35--of all t h e — s t r i k e that. 
Of all the 3516B generators that you've 
been involved with with respect to sales, how many of 
those have undergone replacement of turbochargers? 
A. Any of the units I was responsible for the 
sale of there — other than normal maintenance there 
were no replacements of turbochargers. 
Q. Other than you, how many other sales 
people would have been involved in the sale of 3516B 




Q. Who else? 
A. Would have been Ken Clement, 
c-1-e-m-e-n-1, and Stephen Green, s-t-e-p-h-e-n , 
g-r-e-e-n. 
Q. Is Mr. Green related to Ken Green? 
A. He i s. He i s the son. 
Excuse me, there is one other. Steve 
Losee , 1 -o-s-e-e. 
Q. S-t-e-v-e? 
A. Yes. 
Q. Each one of those individuals still with 
the company? 
A. Yes, they are. 
Q. Still in sales? 
A. Yes, they are. 
Q. Let's turn our attention to the bid 
process in this case. When did you first learn of 
the possibility of a bid or request for p r o p o s a l s 
from Hurricane related to generators? 
A. In my conversation with sales calls with 
the city of Hurricane. 
Q. When? 
A. 1995, approximately. 




























material to the city of Hurricane regarding Wheeler's 
capability to provide generators? 
A. There was some budgetary information given 
to the city. 
Q. Can you describe that information for us? 
A. Would have been just some costing, some 
different scenarios of how they could apply load 
management systems to their--their city for use. 
Q. Who did you interact with during that 
three-year period, 1995 to 1998? 
A. Don Johnson. 
Q. Anyone else? 
A. No. 
Q. During that period, 1995 to 1998, when you 
were talking to Don Johnson about different scenarios 
for the use of generators in Hurricane City, did you 
learn what amount of experience he had with this type 
of generator? 
A. No , I not. 
Q. Did you learn that he had any kind of 
experience with this type of generator? 
A. Only the experience of working with other 
cities who were using it. 
Q. Working at those cities or working with 
them? 
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A. Conferring with those c i t i e s . 
Q. From 1998 until Wheeler was awarded the 
bid, did you submit a series of proposals or bids to 
the city of Hurricane? 
A. I did. 
Q. And over time did those p r o p o s a l s change 
in different form and substance? 
A. They did. 
Q, As you sit here today, can you tell us the 
substantial difference between the first proposal and 
the final accepted proposal? 
A. The — the first proposals were based around 
a generator set that was in a sound-attenuated 
weather enclosure, sitting on a concrete pad with 
individual paralleling switch gear on each generator 
set. 
Q. Was that the initial proposal? 
A. That was the initial p r o p o s a l . 
Q. So there would not- have been a building? 
A. There was not a building at that time. 
Q. Did Wheeler submit a bid to build the 
building itself? 
A. Wheeler did. Wheeler gave some budgetary 
numbers to supply the building. 




Systems--that's the same as Wheeler Machinery, right? 
A. Yes. 
Q. Wheeler Power Systems will start up, 
commission and test the entire system for customer 
acceptance. Do you see that? 
A. Yes. 
Q. And that was Wheeler's commitment, is that 
right? 
A. Yes. 
Q. And that was part of the contract that 
Wheeler contracted for, is that right? 
A. That's right. 
Q. So the scope of work for Wheeler under 
this contract would include these terms? 
A. Uh-huh. 
Q. You have to answer yes or no. 
A. Yes. 
Q. And you would agree that this contract 
calls for Wheeler to provide working generators? 
A. Correct. 
Q. And the generators that you were to 
supplying to Wheeler — I'm sorry, that Wheeler was 
supplying--strike that. 
The generators that Wheeler was supplying 
to Hurricane City, according to you, were capable of 
CitiCourt, LLC 
1 running 24--24 hours a day, 365 days a year, is that 
2 right? 
3 A. No. 
4 Q. You did not make that r e p r e s e n t a t i o n to 
5 the city of Hurricane? 
6 A. No. The generators were for load 
7 management. 
8 Q. How does that differ from operating 
9 24 hours a day, 365 days a year? 
10 A. Load management is a process that the 
11 generators are run at peak times when the city needs 
12 to subsidize the purchased power they have from 
13 another source. It could be for a four-hour period, 
14 it could be for a two-hour period, it could be for a 
15 two-day period. 
16 Q. So your understanding of the generator 
17 sets that you were providing to the city of Hurricane 
18 in response to this bid was essentially that you were 
19 providing a standby generator? 
20 A. No. It has standby capability. 
21 Q. Okay. What was the maximum possible 
22 continuous run for the 3516B generators? 
23 A. They could probably run 24/7 but the life 
24 to rebuild would be prohibitive. 
25 Q. What do you mean by that? 
CitiCourt, LLC 
a m «;n ? A A 1 
c o n c e r n i n g the t h i m b l e and a f t e r t he t h i m b l e was 
o r d e r e d and d e l i v e r e d - - y o u have t h a t t i m e p e r i o d i n 
y o u r mind? 
A. Uh-huh . 
Q. Did you go to Hurricane to inspect the 
work that was done? 
A. No , I di d not. 
Q. Why not? 
A. There was no need to. It was the general 
contractor. 
Q. Let me make sure I understand it. 
Before Wheeler puts its generators on line 
generating heat, that would exhaust through the 
exhaust pipes, past the thimbles, you believe there 
is no need to inspect the work that's been done? 
A. We send the criteria to the general 
contractor so they know how to install the equipment. 
Q. And what is the answer to my question? 
A. Other than that, no, we don't. 
Q. Do you recall having any conversations 
with a Mr. Carlson from Independent Welding or 
Independence Welding? 
A. I--I remember hiring him to do the work 
that was required by Wheeler. 





Q. Any work contracted by W h e e l e r that was 
done by subcontractors? 
A. Yes. 
Q. And i t i n c l u d e d g o i n g o u t s i d e t o i n s p e c t 
w h a t e v e r was p h y s i c a l l y v i s i b l e o u t s i d e t h e b u i l d i n g ? 
A. C o r r e c t . 
Q, That would include the m u f f l e r s ? 
A. What I could see from the ground level of 
the mufflers, yes. 
Q. Was there any restriction on you going up 
the ladder to look on the roof at the m u f f l e r s ? 
A. I don't recall there was a ladd e r . 
Q. Was there any restriction on you getting 
up to the roof to look at the mufflers? 
A. Not that I am aware of. 
Q. Did you do it? 
A. No. 
Q. Why? 
A. Couldn't see a need for it. 
Q. Do you know if any other employees of 
Wheeler went up on the roof to inspect the work that 
was done up there? 
A. Not to my knowledge. 
CitiCourt, LLC 
801.532.3441 
diagrams or documents to Don Johnson at Hurricane 
City concerning the configuration for the exhaust 
system other than what's provided here? 
A. No. 
MR. COTTON: That's all I have. 
EXAMINATION 
BY MR. RUST: 
Q. Just on that last question, when you said 
you didn't provide any--any thing else, are you 
talking about anything with regard to the thimble or 
any portion of the exhaust system? 
A. The exhaust system was--had to be 
placed--had to be built where Hurricane had placed 
the mufflers and in regard to the engine. There was 
no detail that could be given. 
MR. RUST: No further questions. And ask 
that the--
MR. COTTON: Hold on, hold on. 
MR. RUST: Go ahead. 
FURTHER EXAMINATION 
BY MR. COTTON: 
Q. Mr. Spears, you have no doubt that if you 
look at the entirety of the system that was built in 
Hurricane the exhaust system is part of that entire 
structure. 
CitiCourt, LLC 






I t ' s p a r t o f what wou ld be c a l l e d t h e 
Yes . 
MR. COTTON: That's all I h a v e . 
MR. RUST: I ask that the w i t n e s s be given 
the opportunity to review and sign the d e p o s i t i o n . 
MR. COTTON: I suggest the same agreement 
that we had with Mr. Williams, that i s , that, Mr. 
Spears, 30 days after you receive this booklet that 
will be typed up reflecting my q u e s t i o n s , your 
answers, anything offered by counsel, even the court 
reporter and the videographer will be typed up in a 
little booklet. You will be asked to review it. Ask 
you to review it within 30 days after you receive it. 
Notify and return it to your counsel and notify him 
of any changes or corrections that you might make.. I 
caution you that if you make changes or corre c t i o n s 
or things that you deem to be other than typos, 
changes to the substance of the document, we would 
have a right to comment on that at the time of trial, 
which may affect the credibility of how you might be 
vi ewed by the jury. 
Do you understand? 
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1 I with some — with putting in some aluminum piping for 
2 | a substation? 
A. Yes, sir, but that had nothing to do with 
this building. 
Q. Okay. Do you recall any discussion about 
installing piping details to the wall from the 
generators to the radiators? 
A. No, I don't. 
Q. Okay. There's a reference in his 
deposition to a meeting in Mr. Carlson's home between 
you and Don Johnson asking if you could procure an 18 
inch pipe. Do you recall anything like that? 
A. No, I don't remember going to his house, 
to be honest with you. 
Q. Okay. Do you know who installed the 
thimble? 
A. No, sir. I don't remember. 
Q. Mr. Carlson said that Don and the power 
department crew installed that. Would that refresh 
your recollection? 
THE WITNESS: I thought earlier you made 
the comment, Mr. Cotton made the comment, that 
Mr. Carlson installed it. 
MR. COTTON: No, I asked you do you know 
who installed it? Mr. Carlson installed the rain 
D. JOHNSON 08/25/04 32 
1 J cap. 
2 | THE WITNESS: I have no idea. Okay. I 
3 | have no idea. 
4 I Q. BY MR. RUST: Okay. And then in 
5 Mr. Carlson's deposition he referenced the work of 
6 actually inserting the pipe through the roof being 
7 done by the city employees. Do you remember that? 
8 A. I don't remember that, no. 
9 Q. Okay. Do you remember even being up on 
10 the roof when Mr. Carlson was doing any of his work 
11 up on the roof? 
12 A. I do not remember that, but I'm sure I 
13 was . 
14 Q. Okay. And why are you sure that you were? 
15 A. Because I usually try to keep pretty close 
16 tabs on what's going on. 
17 Q. Okay. Do you recall.Mr. Spears ever being 
18 up on the roof when you were there? 
19 A. I don't remember that. 
20 Q. Okay. Now, in Exhibit No. 1, that's a 
21 drawing that was done by Mr. Carlson, do you see 
22 that? 
23 A. Yes, sir. 
24 Q. And the lower part of that, this circle, 
25 the one circle inside the other circle, he's marked 
L>. J U H N S U N U b / ^ O / U ^ 
1 I on a s t a n d b y b a s i s ? 
2 I A. Y e s , s i r . 
3 Q. After January 1st, 2000, was it used for 
4 other than just on a standby basis? 
5 A. The intent was to run it when the 
6 system -- when the power system was down, we could 
7 fire them and run them at that time. And, no, it did 
8 not work the first time we tried it. 
Q.« 
A. 
Did it ever work prior to the fire? 
I can't remember. 
Q. Okay. I want you to look at Exhibit 
No. 17, that's that letter. I think it's right 
there. 
A. Okay. 
Q. In this letter from Wheeler do you know to 
whom this was directed? 
A. To Hurricane City. 
Q. Okay. And were there a number of such 
letters with different — in other words, there would 
be some modification but a series of letters? 
A. I can't remember that 
Q. Okay. At any time was the exhaust system 
to be sold separately from the rest of the generator 
system? 
A. The only thing that I can remember, and 
1 I the only reason why I remember, is after reading this 
2 I is the whole time it was going to be a turnkey 
3 situation. 
4 Q. A single item? When I say "a single 
5 item," I mean the whole complete system? 
6 A. That's correct. 
7 Q. Okay. 
8 A. And, again, the only reason why I remember 
9 that is after reading this. 
10 Q. Okay. 
11 MR. COTTON: Referring to Exhibit 17? 
12 THE WITNESS: Pardon me? 
13 MR. COTTON: I'm just asking you're 
14 referring to Exhibit 17? 
15 THE WITNESS: That's correct. 
16 Q. BY MR. RUST: By whom are you currently 
17 employed? 
18 A. Sturgeon Electric. 
19 Q. And how long have you been employed by 
20 them? 
21 A. Since May. 
22 Q. And you indicated that you worked for the 
23 City of Hurricane for about 29 years? 
24 A. That's correct. 
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1 I Q. At that time. Do you remember? 
2 A. I don't. We've had a couple of changes 
3 since then. 
4 Q. Are they elected or --
5 A. No, they're appointed. 
6 Q. And they're appointed by the council? 
7 A. Mayor with the approval of the council. 
8 Q. Okay. And was Mr. Fawcett the city 
9 manager at that time? 
10 A. Yes, sir. 
11 Q. Is he still the city manager? 
12 A. Yes, sir. 
13 Q. Okay. And you talk about helping to put 
14 together the plans and the bids. When did you first 
15 know about the project needing to be done? When did 
16 it first come up as a subject? 
17 A. A date? 
18 Q. Roughly. I'm not talking about an exact 
19 date, but was it in 1999 or was it before then? 
20 A. Well, some internal generation was 
21 discussed before I actually got the job as a public 
22 works director. 
23 Q. Okay. 
24 A. This specific one, the way I remember it, 
25 was kind of moved because of some concerns about Y2K, 


























and the council and the power board put together --
suggested we put together a project for some internal 
generation in case it was needed at that time. 
Q. So this would be answering your needs for 
internal generation or some type of internal 
generation? 
A. It would. 
Q. Okay. And who was selected to be the 
engineers to design the project? 
A. I believe Alpha Engineering was the 
designer. 
Q. And what was your involvement with Alpha 
Engineering in their work? 
A. I guess I am -- what was my involvement? 
I -- we went over and reviewed plans, reviewed 
concepts, and that kind of thing. 
Q. Okay. Did you look at any other 
facilities to see what kind of facility you wanted? 
A. We took a trip up to Heber City to see. 
Q. And who was we? 
A. Brent Gardner, Don Johnson and myself. 
Q. About when w.as that? 
A. I know it was before we ever started 
construction 
Okay. And what did you see when you went 
**ROBERT STANLEY COURT REPORTING, INC. ** 
1 to Heber City? What were you looking at? 
2 A. Just looking at the ways they had put the 
3 generators together, ways we could tie it to our grid 
4 system. Just in general what their plant looked 
5 like. 
6 Q. Okay. Once you had made that visit to 
7 Heber City, was there any discussion about the kind 
8 of building you wanted? 
9 A. There was one other individual at that 
10 one, too, he was a representative from Wheeler, and I 
11 can't remember his name. 
12 Q. Okay. 
13 A. He was the one who was selling us the 
14 engines. And I never can remember his name. 
15 Q. Would it have been Bob Spears? 
16 A. Bob Spears. Bob was the one that hooked 
17 the job up at Heber that we looked at. 
18 Q. Okay. When you were coming from visiting 
19 that building, did you have any discussions as to the 
20 kind of building you wanted? 
21 A. I mentioned -- the way I remember it is we 
22 left and were driving home, I mentioned that I would 
23 like to see a non-combustible building. 
24 Q. And who did you mention that to? 
25 A. Well, the way I remember it, I had Don and 
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EXHIBIT "D 
4E99 West 21 CO South - Salt Lake City, Utatt 84120 - 801-975-4240 
February 24, 1999 
Mr. Don Johnson 
Hurricane City Power 
Box 918 
Hurricane, UT 84737-0918 
Don: 
Enclosed is a "Punch List" showing what we propose to provide in our ttTurn 
Key" bid: 
.1- 2 ea.- Caterpillar 3516/1640 kW, 480 volt Diesel Generator sets. 
2- 2 ea.- Util ity paralleling comrol panels. 
3- 2 ea.- 85 DBA walk in Type sound attenuated enclosures. (Includes lighring 
and 100-amp distnbuTion panel for shore power.) 
4- 2 ea.- Concrete pads for generators and enclosures. 
5- 1 ea.- 10,000 gallon fuel tank installed in a concrete containment. 
6- 1 LOT- Piping from fuel tank to generator seTS. (maximum distance of tank 
from generator sets must be less than 25 feet) 
7- 1 Lot- Electrical wiring from generators to control panels and distribution 
panel. (To include load cabling, control wiring and wiring from 
generator to distribution panel for battery chargers, enclosure 
lighting and block heaters. Wiring from control panel bus at load side 
of breaker and shore power will be responsibility of others) 
8- 1 LOT- Setting and anchoring of all supplied items. 
9- Testing and commission entire system. 
10- 1 Lot- Fuel for testing. (Maximum of 4 hours per generaTor set.) 
Hurricane Power 
2/24/1999 
11- 1 Lot- Technical information and filing assistance for operation permitting 
of equipment with the State Air Quality. (Wheeler Power Systems 
will provide up to $3,500.00 of the cost to acquire permitting. I f the 
State will allow the use of our Enerac hand held test equipment, we 
will provide testing data.) 
We are proposing to supply a complete operating system at 480 volt. All 
items in our scope of supply will be installed, connected and tested. Your 
responsibility will be at the point of the load side of each generator set breaker. 
No items in our scope of supply will require your involvement except the proper 
grading of site and anything you wish to modify different to our scope. 
I hope this provides you with the information you require. I f I may be of any 
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1 A. I believe they would be roof exhaust fans. 
2 Q. And immediately in that area there are two 
3 rectangular boxes that are perpendicular to the --
4 what appear to be the joists. Do you see those? 
5 A. Yes. 
6 Q. What do those represent, those rectangles? 
7 A. I would think they would be the outline of 
8 the engine foundation. 
9 Q. Do you see any place on there that would 
10 show where the mufflers would be located? 
11 A. No. Not on this drawing. 
12 Q. And then I take it that the lower part shows 
13 the truss system; is that correct? 
14 A. The lower part? What do you mean? 
15 Q. The lower part of the exhibit. 
16 A. Oh, yes. Okay. The roofing system and the 
17 wall and the truss system. 
18 (B. Gardner Deposition Exhibit No. 16 
19 marked for purposes of identification.) 
2 0 Q. (By Mr. Rust) I'm showing you what has 
21 been marked as Exhibit 16 also from the materials we 
22 were provided. Do you recognize that? 
23 A. Yes, I think so. 
24 Q. Can you tell me what it is? 
2 5 A. The generator placement drawing for the 
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1 Hurricane power generation system. 
2 Q. And again, the top part of the drawing is 
3 looking down on the top of the building and the bottom 
4 is the side view. Is that correct? 
5 A. Yes. 
6 Q. And looking at the bottom part, it has 
7 something that says "exhaust vented through roof.11 Do 
8 you see that? 
9 A. Yes. 
10 Q. How was that further designed, do you know? 
11 A. At the time we were putting this to bid, I 
12 think we didn't have the information from the -- from 
13 Caterpillar at that point in time -- the details of 
14 the exhaust system. And that's why we -- I guess at 
15 the time it was bid, we didn't have the information to 
16 provide on the drawing. 
17 Q. And once you received whatever information 
18 that you did receive from Wheeler or Caterpillar, did 
19 you issue some additional drawings? 
2 0 A. I think -- I don't remember the full set. 
21 It seems like there was a drawing in the set that had 
22 the details -- had a few details more that we got from 
23 Caterpillar. But I can't remember if that was in the 
24 original bid or not. But it just seems like in our 
25 full set of drawings there's a little more detail on 
**R0BERT STANLEY COURT REPORTING (435) 688-7844** 
POST OFFICE BOX 3 079 ST. GEORGE, UT 84 771 
B. GARDNER 8/10/04 22 
1 the roof exhaust. 
2 Q. Okay. Let me just give you -- I'm not going 
3 to mark this right now, but this is what we were 
4 provided by your counsel and it's marked Bates stamp 
5 AE-1 through Bates stamp 14, which I understood was 
6 the set of the drawings. Why don't you look at that 
7 and see if there's one of those documents that you've 
8 now been trying to describe. 
9 A. This is the detail they gave us at that 
10 point in time. Sheet AE-00012. 
11 Q. We'll get a copy of that here then. And 
12 tell me about that detail. What is it that it shows 
13 here? 
14 A. Just showing basically the diameter of the 
15 hole that's needed for the exhaust outlet. 
16 Q. Anything else? 
17 A. You mean eis far as the other details or --
18 Q. As far as the exhaust system. Was there 
19 anything else on that page, Bates stamp AE-12, that 
2 0 tells you about the exhaust system as the information 
21 was provided to you either by Wheeler or CAT? 
22 A. Nope. That's all we have right there. 
23 Q. And is there anything else in those 
24 materials that was provided us that give us any more 
25 detail about the exhaust system? 
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A. I don't believe so. I don't think we had 
the muffler information at that time. I don't believe 
so. 
Q. Do you recall receiving something subsequent 
to the -- these plans being issued that gave you more 
detail about the exhaust system or the muffler? 
A. I don't recall at this --at this point in 
time, I don't recall, but I would think we would have 
had to have something for the contractor during the 
time the roof installation took place. 
Q. During the course of Mr. Dutson's 
deposition, he indicated something about some 
additional plans coming after construction was under 
way. Does that refresh your recollection in any way? 
A. No. I'm sure there was ongoing information 
that we did get that we would incorporate into the 
contract. 
Q. Do you recall, in looking through all your 
materials, whether you came across any subsequent 
drawings? In other words, in preparation to supply 
this to our office, there was some --we were supplied 
with these, and I don't recall seeing any other 
drawings. 
A. I believe these were provided three or four 
years ago and I haven't reviewed anything since that 
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point in time. 
Q. What involvement did you have, if any, with 
regard -- when I say "you, " I'm now back to Alpha 
Engineering -- with regard to the mounting of the 
mufflers on the roof, do you know? 
A. I don't. 
Q. Do you recall any discussions about mounting 
the mufflers on the roof? 
A. I don't recall any discussions. Like I say, 
I'm sure they were held, but I don't know -- with the 
time frame, I just can't remember that far back. 
Q. Do you recall being notified that the 
building had caught on fire? 
A. Yes. 
Q. And who notified you? 
A. My partner. 
Q. And what did you do in response? 
A. I didn't jump for joy. I don't know what I 
did. 
Q. I'm asking specifically, did you go and look 
at the building or any components of the building? 
A. I think George looked at it the day that it 
occurred, and I might have gone up a little later on. 
I don't remember. 
Q. Was Alpha Engineering involved in the 
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r TROUGH GRATINGS SHALL BE GALVANIZED ST-IEt.. THE 
U^) lALL BE CONSTRUCTED TO BE FLUSH V/ITM THE FLOOR. 
TROUGH AND GRATING SEATS SHALL DE CONSTRUCTED 
>M WIDTH SUCH THAT THE GRATING GEARS EQUALLY ON 
'KS SHALL DE 275 GALLON STORACE TANKS LOCATED 
)N THE PLANS. THE TANKS SHALL RE SIZED VO FIT 
E DOORWAY SHOWN ON THE SERVICE ROOM. THE 
PUMPS SHALL BE WALL MOUNTED AMD SIZED AS REQUIRED 
RETRIEVE OIL FROM THE GENERATORS. POWER SHALL 
TO THE OIL PUMPS THROUGH THE TROUGH CONDUITS. 
ON DAY TANKS AND ASSOCIATED PUMPS ARE DEING 
THE MANUFACTURER AND LOCATED NEAR THE DIESEL 
THE POWER AND FUEL SUPPLY LIMES TO lhE DAY 
BE INSTALLEO IN THE TROUCH CONDUIT. 
R CONDUITS ( 9 - 4 " TO EACH GENERATOR) 
TRENCH PROVIDED AND INSTALLED (3Y OV/NEK. 
r % r MATERIALS <k INSTALLATION PROVIDED BY OWNER 
•R"\ b c N L K A TOR P[ AC(IMF_AT0R T0 SUBSTATION, GROUNOINC OF GENERATORS 
\""J" ,. . " "PERFORMED DY OWNERS. 
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2. /£jQ£>. Exhauslpipe/tiibe 
3. Casing taunting flange. 
4. Spider support centering vane. 
5. SfT O.D, X ^ 'overall length steel casing 
& £ £ * o.D. X W overaJI length Inner casir®. 
7. Rain Shield Z8 » O.D. X j £ ; deep, 
a. 2200 deg H*sh Temperature Insulation 2" thick 
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1 operator, and helper was $75 an hour. 
2 Q. And you did the aluminum pipe welding? 
3 A. Yes. 
4 Q. And you also did the piping from the 
5 generator to the radiators? 
6 A. Yes. 
7 Q. What other work did you do? 
8 A. When they got ready to put the muffler 
9 system on, they asked me if I would --
10 Q. Now, "they" being... 
11 A. Don and I believe his name is Bob Spears 
12 from Wheeler CAT power. 
13 -- asked me if I would procure the pipe and 
14 make the flanges because for some reason they didn't 
15 get delivered to the job and they needed 'em to get 
16 this thing running. And I told 'em yes, I could do 
17 that. 
18 Q. Did the two of them, Don Johnson and Bob 
19 Spears, come to you together? 
2 0 A. No. Don came to me first and I met Bob 
21 Spears on the job site. 
22 Q. After you had been asked to do this work? 
23 A. Yes. 
24 Q. So the one who asked you to do this 
25 particular work was Don Johnson? 
**R0BERT STANLEY COURT REPORTING (435) 688-7844** 
POST OFFICE BOX 3079 ST. GEORGE, UT 84771 
R. CARLSON 8 / 1 0 / 0 4 11 
1 A. Yes. 
2 Q. Tell me about when that was. 
3 A. It was in October !99. 
4 Q. And where did Don Johnson talk to you about 
5 that? 
6 A. He came to my home. 
7 Q. Who else was there? 
8 A. Just me and him. 
9 Q. And what did he describe that he needed 
10 specifically? 
11 A. Just -- at that time, just the piping from 
12 the engines to the radiators. 
13 ' Q. Now, you're talking about the piping from 
14 the engines to the radiators, and then you said 
15 something about going through the roof. 
16 A. Okay. When we started the piping prefabing 
17 on the job site, they also asked me if I could procure 
18 an 18-inch pipe and make the flanges for the exhaust 
19 pipe from the engine to the muffler. 
2 0 Q. Okay. Now, where was that conversation? 
21 A. On the job site. 
22 Q. And who was present? 
23 A. Bob Spears and Don Johnson and myself. 
24 Q. And who was doing the talking? 
25 A. Don. 
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Q. And what did he tell you specifically about 
that piping and flanges? 
A. Well, he asked me if I could get it, and I 
said yes, and he asked me if I could get the flanges 
made, and I said yes. 
Q. And from whom did you acquire the pipe? 
A. I acquired the pipe from Scholzen Products 
Company. 
12 
Q. Where are they located? 
A. In Hurricane. 
Q. And were the flanges a separate item to be 
acquired or --
A. Yes. 
Q. And what were you to do besides acquiring 
the pipe and the flanges? 
A. After acquiring the pipe and flanges, the 
City was installing it and they asked me if I would 
finish welding 'em on site. 
Q. Who from the City was installing that? 
A. Don and the power department crew. 
Q. And what were they doing physically in 
installing it? 
A. Well, they had a crane and they picked it 
up, rigged it up, and set it in place. 
Q. What were they setting in place? 
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A. The pipe. 
Q. And what about where it went through the 
roof; what work did they do on that part? 
A. I don't understand the question. 
Q, This 18-inch pipe was going to go through 
the roof to the mufflers, correct? 
A. Correct. 
Q. And at that point, going through the roof, 
who's doing that work of actually inserting the pipe 
through the roof? 
A. The City employees. 
Q. And what were you doing, if anything, with 
regard to where it went through the roof? 
A. Nothing. 
Q. Had you done some welding or assembly of 
this pipe and flanges prior to it being installed? 
A. No. The only thing that I did was take the 
measurement and cut the pipe to length. 
Q. What about width of the area where it was 
going to go through; did you take any measurements 
there? 
A. No. It's already installed. 
Q. Okay. 
So what did you assemble before it was 
physically put in place? 
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A. Nothing. 
Q. Did you weld lengths of pipe together? 
A. No. I took one long length, cut it to size, 
they picked it up, put it through the roof, I had a 
flange on the bottom, I set it in the flange, we 
welded a flange on, went to the top, welded a flange 
on the top and that was it. 
Q. To what was the flange on the bottom 
secured? 
A. It sat on top of the Y of the generator. 
MR. BELNAP: Generator motor? 
THE WITNESS: Generator motor, yeah. 
Q. (By Mr. Rust) And the Y being the piping 
that comes out of the generator? Is that what you're 
talking about being the Y? 
A. Yeah. They have two exhaust ports and it 
comes up with an expansion joint, and then there's a 
special made piece that it goes from two 8-inch into 
one 18-inch. 
Q. And what was the flange on the top secured 
to? 
A. On the top of what? 
Q. Well, you said that you welded a flange to 
the bottom that then --
A. To the bottom of the exhaust pipe. 
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in place, and you're welding on a flange on the top, 
correct? 
A. Correct. 
Q. And that flange on the top, what is that 
secured to? After it's welded to the pipe, what then 
attaches to that? 
A. Then the muffler attaches to that. 
Q. And the muffler already had a flange on it? 
A. Yes. 
Q. Who secured those two flanges together? 
A. I believe that that was myself and one of 
the City employees. 
Q. How were those flanges secured together? 
A. They have a gasket that goes between them 
and then they're bolted. 
Q. And then at that point what else did you --
what other work did you do on that exhaust system? 
A. That's pretty much it. 
Q. Now, I understand that at the point where 
the pipe goes through 
sometimes referred to 
with that? 
A. Uh-huh. 
Q. You need to 
A. Yes. 
the roof there is what is 
as a thimble. Are you familiar 
say "yes" or "no." 
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1 Q. Tell me what you know about that thimble. 
2 A. Nothing. It was already in the roof, 
3 already installed. 
4 Q. Did you have anything to do with this 
5 installation? 
6 A. Of the thimble? 
7 Q. Yes. 
8 A. No. 
9 Q. Did you do anything to the thimble one way 
10 or another? 
11 A. No. 
12 Q. No modification whatsoever to the thimble? 
13 A. No. 
14 Q. Do you know who installed it in the roof? 
15 A. The City employees. 
16 Q. And how do you know that? 
17 A. Because when I ordered the pipe, they told 
18 me the thimble was on the way and they would be 
19 putting it in. 
2 0 Q. Do you know if there were any modifications 
21 that were made to the thimble to make it fit through 
22 the roof? 
23 A. No. 
24 Q. Now, if I'm understanding, for the purpose 
25 of that portion of the work that was simply the 
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exhaust, from the engines to the muffler your work was 
completed once you had installed the pipe and had 
welded the flanges at either end and bolted the 
flanges; is that correct? 
A. That's correct. 
Q. Did you do any other work on the building at 
any time after that? 
A. On the building? No. 
Q. Well, or with regard to equipment in the 
building. 
A. Yeah, we welded the rain cap on. 
Q. Tell me about the rain cap. 
A. The rain cap was brought to me by Don 
Johnson and he asked me to install it and I did. 
Q. And where did that fit? 
A. That fit underneath the flange between the 
flange and the thimble. 
Q. So this fits underneath the 
does it fit around the thimble? 
A. Yes. 
Q. And how did that -- now, at 




top flange, and 
this point the 
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I'm sorry, you need to say "yes" or "no" for 
How was it that -- and this rain cap, was it 
or two pieces? 
Two pieces. 
And who secured that rain cap? 
MR. BELNAP: You mean who procured it? 
Q. (By Mr. Rust) Procured it, yes. Who 
procured it? Who bought it? 
A. I don't know. It was just given to me to 
put on. 
Q. And how did you physically, then, deal with 
that rain cap in securing it? 
A. I asked Don how he'd like me to put it on 
and he told me to make it fit in between the 
channel-iron spacer and the muffler and weld it to the 
pipe at a 3-inch height, I believe he said, above the 
thimble. 
Q. And at the time that this was going on, 
about what time frame was this? Was this still in 
October? 
A. I'd have to look at my time sheet. I 
couldn't tell you for sure. 
Q. And who was present when you were talking to 
Don about how he would like to have that rain cap 
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1 installed? 
2 A. My employee Eddie, myself, and Don Johnson. 
3 Q. And where did this conversation take place? 
4 A. At the job site. 
5 Q. Were you on the roof? 
6 A. No, we were on the ground. 
7 Q. And tell me as best you can what Don 
8 specifically said about installing that. 
9 A. Well, it wouldn't fit between the channels. 
10 I had to cut about a half inch off of each side, and 
11 he said to put some flat bar on there and put it on 
12 there, so I did. 
13 Q. Did you tell him how you thought that it 
14 should be attached in any way? 
15 A. No. 
16 Q. You took your direction from Don Johnson? 
17 A. Yes. 
18 Q. You say you had to cut off a piece of the 
19 rain cap? 
2 0 A. Yeah. It's kind of hard to explain. 
21 Q. Why don't you give me a little drawing 
22 here. That might be helpful. Do you have a pen? 
23 A. Yes. 
24 Q. Why don't you do two things for me and draw 
2 5 the rain cap as you can and kind of show me of how you 
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bottom part of the Exhibit 1 being a view from looking 
down on the rain cap? 
A. Yes. 
Q. Okay, go ahead and finish your drawing. 
A. Okay. On the roof line, the thimble sticks 
up through the roof. The muffler section sits on a 
steel frame that's bolted to the roof. The rain cap 
goes between the thimble and the flanges that are 
bolted together at a specific height. The reason for 
the height is to allow air flow but not water to run 
back in. 
The rain cap was about an inch wider than 
the framework. So we took a half inch off each side, 
welding flat bar back into the place to complete the 
rain cap, and then installed it per the instructions. 
Q. And all of these instructions were coming 
from Don Johnson? 
A. Yes. 
Q. What about the contractor on the job; do you 
know who that was? 
A. No. 
Q. Did you ever have any -- did you ever 
receive any instructions from the contractor? 
A. No. I worked for Don Johnson. I was only 
there for a short period of time. 
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1 Q. Now, just to finish your drawing, why don't 
2 you mark off here to the side where the flanges are. 
3 I think I can see those, but why don't you mark off to 
4 this side. 
5 A. (Witness complies.) 
6 Q. Did you make any suggestion to Don Johnson 
7 how you might do this a little differently as far as 
8 installing the rain cap? 
9 A. No. 
10 Q. And I think you said that other than your 
11 assistant and Don Johnson and you, no one else was 
12 around when this project — when this installation of 
13 this rain cap was taking place; is that correct? 
14 A. That's correct. 
15 Q. Was there anything about the way that the 
16 exhaust system itself was installed that caused you 
17 any concern? 
18 A. No. 
19 Q. Had you ever previously, in all of the work 
2 0 you'd done before, ever installed an exhaust through a 
21 roof? 
22 A. Yes. 
23 Q, And tell me some of those instances. 
24 A. I did an emergency generator for Union 76 in 
25 California. 
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Q. I take it the girders were wide enough? 
A. Well, there was no framework there. The 
muffler went straight up in the air, so there was no 
reason' to have any -- anything there. 
Q. I see. So that the rain cap was higher up? 
A. I don't remember. 
Q. I guess I'm not quite understanding. You're 
talking about there was no framework there. You mean 
framework to hold the muffler? 
A. Right. 
Q. And in what way did this framework to hold 
the muffler cause you to have to cut anything off of 
that rain cap? 
A. On this -- on this job here? 
Q. Yes. On the Hurricane City job. 
A. Well, because the framework was not as wide 
as the rain cap. 
Q. And this is the framework to hold the 
muffler? 
A. Correct. 
Q. Okay, what about the roofing members; did 
you have to do anything with regard to the roofing 
members? 
A. No. 
Q. Do you know who created that framework for 
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1 the muffler? 
2 A. Yes. I built it. 
3 Q. And were you given the dimensions? 
4 A. Yes. 
5 Q. At the time that you created the framework 
6 for the muffler, were you given any dimensions for the 
7 rain cap? 
8 A. No. 
9 Q. Had you been given the dimensions for the 
10 rain cap at the time that you were creating the 
11 framework for the muffler, would that have changed how 
12 you built the framework for the muffler? 
13 A. If I would have had the rain cap and could 
14 have measured it, yes, I would have made it wider. 
15 Q. Made the framework wider? 
16 A. Or I would have suggested to 'em that they 
17 make it wider. I was told to make the framework to 
18 match the existing framework on the muffler and that's 
19 what I did. 
2 0 Q. When it came time to make these 
21 modifications to the rain cap that you now describe in 
22 Exhibit 1, did you make any suggestion about enlarging 
23 the framework for the muffler as opposed to cutting 
24 anything off the side of the rain cap? 
25 A. No. 
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Q. And once again, I think you've answered 
this, but with regard to the creation of the 
framework, from whom did you receive your directions 
on that? 
A. Don Johnson. 
Q. Once you had finished your work in 
installing this rain cap, if someone had come on the 
roof right after that, would they have been able to 
see where you had -- would they be able to see the top 
of the rain cap and see these modifications? 
A. Yes. 
Q. So the area where this was modified, about 
how high above the roof would it have been located? 
A. The rain cap, probably around 6, 8 inches. 
I can't remember for sure. 
Q. Would that be the top of the rain cap or the 
bottom? 
A. Yeah, top. 
Q. What about the bottom of the rain cap; how 
close to the top of the roof would that be? 
A. I don't remember what the lip was on it, but 
it was --be probably a couple inches less. 
Q. The rain cap being, what, about 3 inches? 
A. I don't remember the dimension of the 
flange. 
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area where you had performed this work? 
A. No. 
Q. What were you able to observe? 
A. Just from the parking lot looking down into 
the building. 
Q. Not able to get up close to any of the work 
that you had performed? 
A. No. They had it all taped off and they had 
a police officer there keeping everybody out. 
Q. And you didn't disobey. 
A. (Witness moves head in a negative response) . 
I just wondered what happened. 
Q. Subsequent to that time, did you ever have 
opportunity to look up close at any of your work, 
particularly around the thimble, in relationship to --
A. No. 
Q. -- any of the members there? 
A. No. 
Q. Now, you've indicated that you received your 
instructions from Don Johnson. What, if any, 
instructions did you receive from Bob Spears? 
A. The only thing I received from Bob Spears 
was he asked me if I could get those flanges made and 
install 'em, and I told him yes. 
Q. Did Bob Spears ever tell you how to do your 
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A. No. 
Q. When you put on that rain cap, was that wood 
member there? 
A. No. 
Q. So that the -- again, looking at the first 
page, this channel iron, that was -- holding up the 
muffler, that's what you installed as well, correct? 
A. No, I didn't install it; I built it. 
Q. Somebody else installed it. 
A. Right. 
Q. And that's kind of a U channel? Is that 
what you would call that? Or what's its name? 
A. It's called a C channel. 
Q. All right. And that C channel, at the time 
that you were installing the thimble, there was no 
wood or anything in that channel itself, correct? 
MR. BELNAP: Wait. Read that question back, 
please. 
(Reporter read the record as requested.) 
Q. (By Mr. Rust) Correction. At the time 
that you were installing the rain cap, the channel was 
in place? 
A. Yes. 
Q. And was there any wood in that channel? 
A. No. 
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Q. Now, that framework to hold the muffler 
appears to have two pieces that are longitudinal to 
the muffler and then two cross pieces, correct? 
A. What are you --
Q. Two longitudinal pieces of C channel? 
A. Yes. 
Q. And then there are two cross pieces, 
correct? 
A. Two braces, yes. 
Q. Now, the braces, they were already with the 
muffler, or did you provide those braces as well, the 
cross braces? 
A. Those are what held the framework in place. 
Q. But who provided that? Did that come with 
the muffler or is that something you provided? 
A. That was something that I built per Don 
Johnson. 
Q. So you built both the longitudinal and the 
cross braces, as it were, or pieces? 
A. Yes. 
Q. Did you ever have any work --do any work 
with Mac Hall --
A. Yes. 
Q. -- on this project? 
A. No. 
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Q. And what was that? 
A. They put it higher off the roof, they went 
to a concrete roof instead of a wood roof, and. . . 
Q. Anything else? 
A. There were several changes. I don't 
remember 'em all. 
Q. When you say a concrete roof, are you 
talking about poured concrete? 
A. Yes. 
Q. So it would be a metal pan of some kind? 
A. Right. A metal pan with concrete over the 
top. 
Q. Other than your assistant and yourself, Don 
Johnson and Bob Spears, who else did you work with in 
doing your -- the work on the exhaust system on this 
building? 
A. Prior to the fire, that-was it. 
Q. Did you have any dealings with anybody else 
at Wheeler? 
A. No. 
Q. Do you know if Bob Spears was even around at 
the time that you were putting on the rain cap? 
A. No. 
Q. No, meaning --
A. He wasn't around. 
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1 Q. Do you know where he was? 
2 A. I assume Salt Lake. I don't know. 
3 Q. Was any representative of Wheeler around at 
4 the time you were putting the rain cap on? 
5 A. Not to my recollection. 
6 MR. BELNAP: Just one second, Counsel. 
7 (Discussion held off the record.) 
8 Q. (By Mr. Rust) Your answer remains the 
9 same? 
10 A. Yes. 
11 MR. RUST: I believe those are all the 
12 questions that I have. 
13 * * * 
14 E X A M I N A T I O N 
15 BY MR. COTTON: 
16 Q. Mr. Carlson, I want to ask you a few 
17 questions. Again, let me introduce myself. I'm Huey 
18 Cotton representing St. Paul Insurance Company. 
19 You mentioned that you met with Don Johnson 
2 0 and Bob Spears at the job site. 
21 A. Yes. 
22 Q. Was that your first time at the job site? 
23 A. No. I met Bob Spears I think the second 
24 time at the job site. He was doing some electrical --
25 something to do with the electrical on the generator, 
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it. The roof was all in place when we set it, so I 
don't know. 
Q. Well, that's what I'm trying to understand. 
When you set this frame -- the muffler framework --
A. I didn't set the framework. 
Q. Oh. Who set the framework? 
A. The City. 
Q. So you just brought the framework to the 
site? 
A. Right. 
Q. And then the City placed the framework onto 
the building? 
A. Yes. 
Q. After that you placed the rain cap in place? 
A. No, they installed the muffler; we welded 
the flanges. I came back and placed the rain cap 
where I was told to. 
Q. I understand. But I want to make sure I 
have the sequence right. 
The muffler framework is sitting on the 
building. 
A. Correct. 
Q. You come back and install the rain cap. 
A. No. We installed the pipe, they put the 
muffler on after we welded the flanges, we installed 
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1 the rain cap and left. It was all done in one day. 
2 Q. I understand. You have to go inches with me 
3 here. 
4 A. Okay. 
5 Q. The City places the framework onto the roof, 
6 correct? 
7 A. Uh-huh. 
8 Q. Is that right? 
9 A. Yes. 
10 Q. After the City places the muffler framework 
11 onto the roof, it's only after that that you come back 
12 and install the rain cap; is that right? 
13 A. Yes. 
14 Q. At the time that you installed the rain cap, 
15 where was the bottom of the channel that's depicted in 
16 3B? What was it touching? 
17 A. The channel was on the roof. 
18 Q. And this was a wood roof with a coating; is 
19 that right? 
20 A. Yes. 
21 Q. Did t he r a i n cap extend below t h e channel? 
22 A. No. 
23 Q. So the rain cap itself, the -- whatever the 
24 dimensions of -- whatever the width of the bottom of 
25 the rain cap, that fit within the dimensions of the 
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during that discussion? 
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A. He asked me something about how far is it 
off? I told him, Well, it's -- I believe it's an inch 
wider than the framework. And he said, Can you cut a 
half inch off each side and will it fit? And I said, 
Yes. 
Q. And then he gave you the go-ahead. 
A. Yes. 
Q. Was that the last day that you did work at 
the site? 
A. No. 
Q. Was that the last day that you did work on 
the rain cap? 
A. Yes. 
Q. Was that the last day that you did work on 
the roof? 
A. Yes. 
Q. Were you ever at the site at any time after 






Hurricane City - Power Generation Station 
September 17,1999 
Construction Meeting 
Attendees: Don, Jay, Scott 
Agenda Items: 
1. Change Order #1. Extra days (Contractor requesting up to 16 days). 
2. Partial Payment #2. Shelly needs signed copy today. 
3. Fencing, gates - update. 
4. Finished Grades - sidewalk, doorway landings, etc. 
5. Coordination of equipment w/ installation in building. 
6. Coordination of generator on Sept. 28th or 29th. 
7. 3 Phase Power. 
8. Rollup door - insulated but no backing, what color? 
9. Flashing^on roof- dark brown (mahogany). 
10. Roof gutter - edge/trim. 
11. Masonry block (split face) retaining wall on north side of building. 
12. Schedule. 
13. Owner concerns. 
14. Contractor concerns. 
NOTES: 
1. CO #1 was discussed. Most of the charges were direct costs from the sub-contractors and not 
marked up. Scott will update the change order description on some items as discussed in die 
meeting. No extra days were given at this time. Negotiations will be made near completion of 
the project if additional days are needed. There have been 2 rains davs thus far. 
2. PP#2 was signed by three members present and given to Shelly at the city office. 
3. The fencing crew is scheduled to be at the site on Monday to begin. No change to gates. 
4. The sidewalk will be placed after the fuel lines, power conduit and air compressor lines are 
placed in the trench. 
5. Trusses are to be delivered on Tuesday. Fuel tanks are to be delivered bv or before October 
15n. Radiators and days tanks have already been delivered to the site. 
6. Cat representatives will be installing the generator sets after delivery on September 28th. 
Coordination will take place to insure that fuel lines, power, cooling, etc. are installed properh 
and at the right locations. 
7. Coordination of 3 phase power by Don to the panels once they are installed inside of building. 
8. Color of rollup doors to match roof Lrim (dark brown), building (tan) or a cream color. Color to 
not be white. 
9. Discussed the roof trim. Jay discussed extending the plywood approximately 2" past the edge 
of building to place flashing and fascia for expelling rainwater. 
10. Don is not concerned, whatever works to keep water away from building wall. 
11. Owner agrees to split faced block for retaining wall. Only concern is that wall can withstand 
forces of crane which will hoist in generator set. Contractor confidant in construction of wall. 
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12. Contractor still appears to be a little behind schedule. Wants to get fuel tanks, piping, etc. in as 
quicklv as possible. Discussed substantial completion of project. Major item is to get 
generators up and running by November 7n completion date. 
13. Discussion regarding boring holes in the bottom of wall for placement of 6?" diameter cooling 
lines to and from radiators. Don preferred to have one hole for each pipe. 4 total. These will 
need to be core drilled. 
14. Also discussed the cooling of the generator room. Jay said that the 2-ton unit is not a 3 phase 
supplied heating/cooling unit. 3 ton is the smallest 3 phase unit: Jav will supply. Contractor 
will also core drill approx. 8" duct for heating into the generator room. The core drilling of the 
wall can be performed at tlie same time as borings for radiator cooling lines. 
15. Don discussed painting the generator pads now so that the generator sets can be placed. Any 
touch-ups can be made after the generators are placed. The remainder of the room can be 
sealed later. 
16. Discussed color of generator room walls to be white or just off white, to keep room brighter. 
17. There was discussion regarding the size of the air compressor required. Scott to check with 
Brent to see if 5, 7.5 or 10 hp compressor is needed. 
18. Jav to check on type of grating for tlie trench conduit box. See if epoxv or zinc coated is within 
budget. 
19. Site inspection. Looked at two large generator mufflers which are to be attached to roof. Mount 
is approximately 3 feet apart; trusses are 4? apart. Contractor will need to support mufflers 
across to trusses. Jay to check on weight and let Keith know to see how many additional trusses 
are required to support mufflers (they look heavy - 3;x6'). 
20. Discussed rear retaining wall. Jay wants to hold wall at same elevation as containment walk 
then step it down. Rear area behind wall to be fairly flat for support of crane. Prefers to keep 
wall at same height all the way across. Discussed fabric offence on wall. Jay will work it out 
so it fits, it only needs to be 6' high. Stormwater to run out at end of wall. Grading to be 
brought down so that 12" thick gravel can be placed by Owner. 
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Hurricane City - Power Generation Station 
September 30,1999 
Construction Meeting 
Attendees: Mac, Don, Brent, Jay, Scott 
Agenda Items: 
1. Fencing & gates - update. 
2. Finish grades - sidewalk, doorway landings, etc. 
3. Volume gage on oil tanks - (volume taken to & from engines?) 
4. Finish grades of roadway. 
5. Coordination of equipment installation w/ building. 
6. Exhaust & muffler - thimble clearance to rooting, flashing around openings. 
7. Ventilation, heat exchange from engines to coolers. 
8. Finish bathroom, scada & breakroom with acoustic ceiling - cost. 
9. Coring for radiator piping & ventilation in upper wall. 
10. Framing of rooms, to be completed by Friday - has not begun. 
11. Contractor's schedule. 
12. Owner concerns. 
13. Contractor concerns. 
NOTES: 
1. Adding one new pedestrian gate in front of the existing substation building. Onlv one electronic 
slide gate will be added to the west side entrance. A temporary gate will need to be set to secure 
the compound before the sliding gate is installed. There will also be 20 new fence posts. All of 
these items will be added to a change order. 
2. The 5" wide sidewalk will be taken to where the pump and box are located at the southwest 
corner of the containment area. Piping into the fuel tanks will need to be boxed in. The 
containment area drain pipes need to be extended with a threaded cap. 
3. An oil flow meter is needed for new oil going to the engines, this is a change order item. A 
volume gage is to be included with the fuel tanks, this was included with the bid. 
4. Roadwav and parking area are at the grade wanted by city. Will be finished with road base bv 
city. Area to drain away from building. 
5. No further questions or problems on equipment. 
6. Quite a lengthy discussion regarding the mounting and drainage for the exhaust mufflers. 
Muffler is perpendicular to roof trusses. Jav will spread out forces with 4x4 redwood timber for 
8 feet across four trusses. Will need to use flashing & seal roof and get drainage to pass bv. 
The two additional trusses are a change order item, as well as mounting the mufflers. 
7. Discussed talcing out one roof exhaust fan and moving the other to be centered between engines. 
Also a new 18'\r24" power louver is to be mounted to north wall approximately 6* high. This 
will turn on when engines are on and provide ventilation into or out of the generation room. 
This is a change order item. 
8. The SCADA room is to be finished with at least plvwood for the service panel. Jav will decide 
if he wants there to be sheetrock on it. The batterv room will have sheetrock. then plvwood to 
help avoid possible deterioration resulting from battery acids/gases. All masonry block walls 
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are to have the interior face insulated. All internal stud walls will also be insulated for reduced 
noise, 
9. All coring has been performed at city's cost. There are cores for exhaust vents, louvers, and 
radiator piping. 
10. Rooms have been framed, but not finished. Jay was to make bathroom door wider. 
11. It appears that Contractor is on schedule. Fuel tank delivery date is October 31, hoping to get it 
sooner, but no guarantee. 
12. The PRV is to be added at the location of the water heater in the bathroom, this was part of the 
original contract. 
13. The trench conduit is to have diesel fuel lines on the bottom, and power conduit on top. Metal 
grates on trench box to be black, not galvanized or coated. 
14. Brent discussed having someone on site at all times for conflicts or questions that come up with 
subcontractors during progress of construction. Jay said that he has worked hard to add the 
changes requested by the city and tries to avoid problems. He has two other projects which are 
not in the area. He is available on his mobile if any questions arise when he is not there. 
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Wheeler. 
Q. But certainly while at Wheeler you would 
have solidified your under standing that you don't 
put--I guess equipment that could reach high 
temperatures on wood? 
A. Okay. Yeah. Yes. 
Q. Prior to the fire--let's focus on the 
period in 1999 between the time they started building 
the substation and before January 1, which is the 
technical delivery date for the generators. Do you 
have that period in your mind? 
A. Kind of, yes. ' 
Q. Do you recall whether you ever went up on 
the roof during that period of time to inspect how 
the mufflers were mounted? 
A. No. 
Q. Why not? 
A. Didn't have no reason to. 
Q. Why not? 
A. Because that wasn't a part that I was 
i nstalli ng. 
Q. So your focus was only on the generator 
itself , correct? 
A. My focus is what I was sent down there to 
take care of. 
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IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR, 
WASHINGTON COUNTY, STATE OF UTAH 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiff, 
v. 
WHEELER MACHINERY CO. and ROES 1 
through 50, inclusive, 
Defendants. 
PLAINTIFF'S OPPOSITION TO 
DEFENDANT WHEELER MACHINERY 
CO.'S MOTION FOR SUMMARY 
JUDGMENT 
Civil No. 030501330 
Judge G. Rand Beacham 
Plaintiff Utah Local Government Trust ("Hurricane City" or "City") submits this 
Memorandum in Opposition to the Rule 56(b) Motion for Summary Judgment of Defendant 
Wheeler Machinery Co. ("Wheeler"). l 
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 Though the moving Notice claims to address all causes of action, the Motion is limited to plaintiffs negligence 
cause of action. As such, it is a Motion for partial summary judgment. Even as a partial motion, it is without merit 
and must be denied. 
STATEMENT OF DISPUTED MATERIAL FACTS 
Pursuant to Rule 7(c)(3)(B), Utah Rules of Civil Procedure, the following are those 
statements of facts relied upon by Wheeler Machinery Co., quoted verbatim, followed by the 
reasons those facts are in dispute. 
1. "Wheeler is in the business of selling and servicing, among other things, 
Caterpillar diesel engines used for generating electricity (referred to hereafter as 
"generator sets"). (Deposition of Robert Spears, excerpts of which are attached hereto as 
Exhibit "A," at 11-12.)" 
Paragraph 7 of the Amended Complaint states as follows: 
"As part of the sale, Wheeler agreed to install the generators and exhaust systems in The 
Property." Wheeler has admitted that it hired a subcontractor to do installation work for 
Wheeler. Deposition of Robert Spears, excerpts of which are attached hereto as Exhibit "A," at 
41:20-42:22. Wheeler controlled and directed the manner in which that installation work was 
performed. [Deposition of Richard McPherson excerpts of which are attached hereto as Exhibit 
"B," at 25-28, 48-51, 82. The negligently installed items were not Caterpillar diesel engines. 
Instead, it was a modified DME thimble rain cap and an oversized/overweight muffler. Exhibit 
"B" at 25-28,48-51. 
Wheeler is also in the business of providing customer training consistent with the needs 
and requirements of the products it sells. Deposition of Robert Spears, Exhibit "A" at 25-26; 
Deposition of Richard McPherson, Exhibit "B" at 63-64. 
The allegations in the Complaint, the deposition statements of Wheeler's one affiant and 
the other referenced testimony, which is only the tip of the iceberg, do not support the assertions 
made in f 1 of Defendant's Statement of Material Facts. 
2. "Prior to 1999, the City of Hurricane (referenced to in this litigation as the 
Utah Local Government Trust) ("the City") began discussions with Wheeler concerning 
the City's needs for generator sets. (Deposition of Don Johnson, excerpts of which are 
attached hereto as Exhibit "B," at 36; Deposition of Mac Hall, excerpts of which are 
attached hereto as Exhibit "C," at 6-8; Deposition of Robert Spears (Exhibit "A") at 13-
14.)" 
Plaintiff does not dispute the facts set forth in f2 of Defendant's Statement of Material 
Facts. 
3. "In early 1999, the City invited Wheeler to submit a formal bid on supplying 
two generator sets to the City for the purpose of providing emergency and peak electrical 
power to the City. (Affidavit of Robert Spears, f2; Deposition of Robert Spears (Exhibit 
"A") at 22-23.)" 
On February 24, 1999, the City issued specifications for the project, the scope and breath 
of which is detailed in its 29 pages. The Table of Content and cover page for the specifications 
are attached hereto as Exhibit "C." Wheeler, and others responded to the RFP. Deposition of 
Robert Spears (Exhibit "A") at 15-16; Deposition Brent Gardner, excerpts of which are attached 
hereto as Exhibit "D" at 5-8 and Exhibit 14 attached thereto. 
4. "Wheeler submitted a number of written bid proposals to the City, the first 
and most comprehensive being dated February 24,1999 ("Initial Bid"). (Deposition of 
Robert Spears (Exhibit "A") at 15; Initial Bid, excerpts of which are attached hereto as 
Exhibit "D.")" 
Plaintiff does not dispute the facts set forth in f4 of Defendant's Statement of Material 
Facts; however, this Initial Bid by Wheeler was submitted in response to the City's specifications 
for the substation project that issued to the public on February 24, 1999. Initial City 
specifications, excerpts of which are attached hereto as Exhibit "C." 
5. "As part of its Initial Bid, Wheeler agreed to supply not only two generator 
sets, including the exhaust piping and mufflers associated with the generator sets, but also 
two weather enclosures into which the generator sets would be placed. (Initial Bid (Exhibit 
"D"); Deposition of Robert Spears (Exhibit "A") at 15.)" 
In response to the City's RFP, Wheeler offered to undertake many tasks, including 
providing various products. Significantly, Wheeler's bid included installation services, as well 
as final inspection and commissioning of the entire system. Deposition of Robert Spears 
(Exhibit "A") at 21-22. 
6. "After Wheeler submitted its Initial Bid, the City made a number of changes 
to the overall power generation project, which required Wheeler to prepare revisions to its 
Initial Bid. (Affidavit of Robert Spears, f3.)" 
Plaintiff does not dispute the facts set forth in f6 of Defendant's Statement of Material 
Facts. 
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7. "One of the City's major changes to its power generation project, of which 
Wheeler first learned in March 1999, was that the City wanted the generator sets placed in 
a larger building which the City would be constructing, rather than having them housed in 
the small weather enclosure structures as originally called for in the Initial Bid. (Affidavit 
of Robert Spears, f 4.)" 
The City's specifications for the project changed. In response, Wheeler chose to submit 
new bids. The City's specifications did not call for the small weather enclosure structures 
referenced in Wheeler's bid of that same date. Initial specifications attached hereto as Exhibit 
"C." 
8. "On or about April 29,1999, Wheeler submitted a written revised bid (ff 
April Bid") to the City which deleted the weather enclosures which were called for in the 
Initial Bid. (Exhibit 25 to Robert Spears Deposition.)9' 
Plaintiff does not dispute the facts set forth in If8 of Defendant's Statement of Material 
Facts. 
9. "Until August 1999, the City did not provide Wheeler the plans for the City's 
new building, specifically the drawings showing how and where the two generator sets 
would be located in the new building. (Affidavit of Robert Spears, 1[5.)" 
Plaintiff does not dispute the facts set forth in | 9 of Defendant's Statement of Material 
Facts. 
10. "The plans for the City's new building, provided to Wheeler sometime 
around August 1999 ("August Plans"), contained a number of significant details directly 
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impacting the installation of the two generator sets. Specifically, the August Plans identified 
room height, ceiling dimensions, placement of the generator sets, and that the exhaust 
produced by the generator sets was to be conveyed away and expelled from the building by 
means of an exhaust pipe exiting the building through the ceiling and then through the 
roof. (Exhibit 16 to Brent Gardner Deposition, attached hereto as part of Exhibit "E.")" 
Wheeler assisted in the development of the plans by providing to the City information 
needed for some of those parts of the installation that were Wheeler's responsibility. Deposition 
of Robert Spears (Exhibit "A") at 38-39; Deposition of Brent Gardner, excerpts of which are 
attached hereto as Exhibit "D," at 16, 17, 21-22. 
11. "The August Plans did not provide any detail on the generator set exhaust 
system above the roof line. (Deposition of Brent Gardner, excerpts of which are attached 
hereto as Exhibit ,fD," at 20-24 and Exhibit 16 attached thereto.)" 
Prior to August 1999, Wheeler failed to advise the City of the weight and dimensions for 
the muffler/silencer Wheeler was to install above the roof line. Deposition of Jvar Dutson, 
excerpt of which is attached hereto as Exhibit "G" at 12-15, 39-42. Wheeler, as the provider and 
installer of the exhaust system, also failed to provide the City with dimensions for the exhaust 
system interface with the building until October, 1999. Deposition of Jvar Dutson (Exhibit "G") 
at 12-15, 39-42; Deposition of Brent Gardner (Exhibit "D") at 22-23. Therefore, the more 
accurate statement is that due to Wheeler's slow contribution to the plans for the exhaust system, 
the August Plans did not include all of the detail for the project's exhaust system. 
12. "The design ultimately approved for the support of the exhaust system above 
the roof line was made pursuant to determinations made by the City, the City's engineer, 
Alpha Engineering, and the City's general contractor, Telecor, and became the subject of a 
written change order. (Exhibits 8 and 10 to Deposition of Richard Carlson, excerpts of 
Exhibit 10 being attached hereto as part of Exhibit "F.")" 
Wheeler was an active participant in the discussions and decisions about how to address 
the interface or integration of Wheeler's heavy mufflers with the building, as the weight problem 
caused Wheeler's Robert Spears to join with the folks in Hurricane to address the issue. 
Deposition of Robert Spears (Exhibit "A") at 38-39; Deposition of Richard McPherson (Exhibit 
"B") at 48-51. The City, Alpha Engineering and the general contractor could not make a move 
without input from Wheeler. Deposition of Jvar Dutson (Exhibit "G") at 12-15. 
13. "Subsequent to August 1999, Wheeler revised and amended its April Bid on 
a number of occasions, pursuant to and in order to reflect the City's requested changes on 
the job. Most, if not all, of the revisions were made orally between Bob Spears on behalf of 
Wheeler and Don Johnson on behalf of the City. (Affidavit of Robert Spears, ^[7.)" 
Any change to a let job (after bid accepted) is achieved by and documented in a change 
order. Deposition of Brent Gardner (Exhibit "D") at 56-57. Wheeler did not submit any change 
orders. Deposition of Robert Spears (Exhibit "A") at 56-57. During his deposition, Robert 
Spears could not recall the substance of any of his conversations with Don Johnson, except as to 
issues regarding radiators, installation and things that had gone wrong, generally. Deposition of 
Robert Spears (Exhibit "A") at 51-53. This lack of recall by the witness during deposition, as 
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contrasted with the miraculously detailed recollection of phantom oral modifications to a 
government let contract is in conflict and must be left to the jury to weigh and resolve. 
14. "In order for the exhaust from the generator sets to exit the building, it was 
necessary that the exhaust pipe extends through the ceiling and roof of the building which 
was constructed for the City. For that purpose, a so-called thimble was placed in the 
ceiling/roof so that the exhaust pipe could pass through the ceiling and roof without 
touching either directly, thus preventing damage to the building. (Deposition of Brent 
Gardner (Exhibit "D") at Exhibit 18 attached thereto.) A component of the thimble is a so-
called rain cap which serves to prevent moisture from entering the building at the point 
where the exhaust passes through the thimble. (Deposition of Richard Carlson, excerpts of 
which are attached hereto as Exhibit "F," at 23, and Exhibits 1 and 3 attached thereto.)" 
Plaintiff does not dispute the facts set forth in [^14 of Defendant's Statement of Material 
Facts; however, it should be noted that plaintiff does not dispute this statement of fact because it 
is not material, not because it is an accurate statement of how the exhaust system operated. 
15. "Ultimately after August 1999, Wheeler and the City agreed that the City 
would perform a certain amount of installation work of the components of the generator 
sets, including: 
a. placing the fuel tanks and radiators outside of the building; 
b. installing the piping to the radiators and fuel tanks; 
c. installing the thimble in the roof; 
d. creating a support for the mufflers for the roof; 
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e. placing the mufflers on the roof; 
f. installing the exhaust pipe through the roof and connecting it to the 
mufflers; and 
g. attaching the rain cap to the exhaust pipe just above the thimble. 
(Affidavit of Robert Spears, f8.)" 
Wheeler's Statement of Material Fact number 16 serves as the initial dispute of 
Wheeler's paragraph number 15. Ultimately, Wheeler hired and paid for the work performed by 
Richard Carlson of Independent Welding ("Carlson"). Of relevance to this case, Carlson 
installed the exhaust pipe, the thimble rain cap attached to the exhaust pipe, the flanges attached 
to the exhaust pipe, the muffler support apparatus ("cradle") extending from the exhaust pipe and 
fixed the mufflers to this assembly. Deposition of Richard Carlson, excerpts of which are 
attached hereto as Exhibit "F" at 36-39,48-49; Deposition of Robert Spears (Exhibit "A") at 41-
42; Deposition of Richard McPherson (Exhibit "B") at 25-28. Therefore items 15 c-g are 
disputed material facts. 
16. "Wheeler paid Richard Carlson of Independent Welding, an independent 
contractor, to fabricate the exhaust pipe to be used for the generator sets, including 
fabricating flanges and welding them on to the top and the bottom of the exhaust pipe. 
(Deposition of Richard Carlson (Exhibit "F") at 10-11; Deposition of Robert Spears 
(Exhibit "A") at 41.)" 
As noted in the disputed facts above at paragraph number 15, the scope of Wheeler's 
retention of Richard Carlson was broader that Wheeler sets forth here in paragraph 16, though it 
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included all of the items referenced in defendant's paragraph 16. Specifically, and significantly, 
Carlson performed the thimble rain cap work for and at the direction of Wheeler and was paid by 
Wheeler. Deposition of Richard McPherson (Exhibit "B") at 25-28, 86; Deposition of Richard 
Carlson (Exhibit "F") at 36-39. 
17. "The generator sets, including the accompanying mufflers, exhaust pipes, 
and other exhaust system components, were sold to the City as a single unit. (Deposition of 
Don Johnson (Exhibit "B") at 37; Deposition of Robert Spears (Exhibit " A") at 58-59.)" 
Wheeler provided a single final accepted bid in response to the City's RFP. See rebuttal 
paragraph 11 above. However, Wheeler provided a variety of different systems in response to 
the bid: a set of Caterpillar generators for one example, and a set of DME thimble rain caps for 
another. See rebuttal paragraph 5 above. After the thimble rain cap product was delivered to 
Hurricane, Wheeler contracted with Carlson to install it. Deposition of Richard Carlson (Exhibit 
"F") at 48-49. Wheeler then directed Carlson to modify the thimble rain cap creating the hazard 
which caused this fire. Deposition of Richard McPherson (Exhibit "B") at 25-28. 
18. "Although Wheeler supplied the entire exhaust system and installed the "Y" 
manifold to the generators, it was the City, Telecor, and Richard Carlson/Independent 
Welding, using their own equipment and employees, who installed the mufflers on the roof, 
installed thimbles between the ceiling and roof of the building, put exhaust pipes through 
the thimbles, created cradles for the mufflers, and put in the wooden 4x4 support system, in 
addition to all the other work identified in [^15 above. (Deposition of Richard Carlson 
(Exhibit "F") at 12-13,18-19,53-54; Affidavit of Robert Spears, f f 10-12.)" 
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This statement by defendant merely summarizes the previous five (5) paragraphs and is 
equally in dispute. Plaintiff incorporates herein the disputed facts set forth in response to 
paragraphs 13-17. In sum, they demonstrate that Wheeler retained Richard Carlson/Independent 
Welding and guided and directed his work on the installation of the mufflers, thimble rain cap, 
exhaust pipe, and cradles for the mufflers, which had to be placed in proximity to the 4X4 
wooden supports on which it was affixed. Deposition of Richard Carlson (Exhibit "F") at 36-39, 
48-49; Deposition of Jvar Dutson (Exhibit "G") at 8-9, 11-13,18-19, 39-42; Deposition of 
Richard McPherson (Exhibit "B") at 25-28, 48-51. 
19. "No Wheeler employee was present at the City's new building at the time the 
exhaust pipes were placed through the thimble in the roof and when the mufflers were set 
on the roof, which acts occurred sometime in October, 1999. (Affidavit of Robert Spears, 
fl3.)" 
To date, Wheeler has failed to provide time sheets for its employees that might detail 
whether an employee was present in Hurricane in October 1999. Plaintiffs Request for 
Production of Documents Number 8 ask the following request and received the response noted: 
Request No. 8: All time cards for Randy Dowse for the period June 1999 to August 4, 
2000, as the term time cards was used during Randy Dowse's September 16, 2004 deposition. 
Response No. 8: The time cards of Randy Dowse are still being tracked, but have not 
been found by Wheeler at this time. A search is continuing. 
Wheeler's Response to Request for Production attached hereto as Exhibit "H" at Request 
Number 8. 
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Moreover, Robert Spears recalls making a number of visits to Hurricane in the Fall of 
1999, but could not recall specific dates during his deposition. Deposition of Robert Spears 
(Exhibit "A") at 37. But, it is clear that both Robert Spears and Randy Dowse of Wheeler 
specifically approved Carlson's work on the cradle to the muffler, the thimble rain cap and 
setting the mufflers. Deposition of Don Johnson, excerpts of which are attached hereto as 
Exhibit "I" at 17-18; Deposition of Richard McPherson (Exhibit "B") at 25-28, 48-51, 82; 
Deposition of Robert Spears (Exhibit "A") at 53-55. 
20. "All of the work done by Richard Carlson to create cradles for the mufflers 
and to install rain caps to the exhaust pipe was under the direct supervision and specific 
direction of Don Johnson, the City's agent. (Deposition of Richard Carlson (Exhibit "F") at 
20-21,23-24,26-28,43.)" 
The specific direction to Richard Carlson to modify the thimble rain cap during 
installation came from Wheeler's Robert Spears. The direction was simple, emphatic and 
flawed, in that Mr. Spears directed, "make it fit." Deposition of Richard McPherson (Exhibit 
"B") at 25-28. While it is unclear whether Mr. Spears was physically present on scene when he 
gave this directive, it is clear that Mr. Spear's direction to Mr. Carlson was not changed or 
modified in any way when conveyed through the City's Don Johnson. Deposition of Richard 
McPherson (Exhibit "B") at 25-28. 
21. "At no time did Robert Spears or Randy Dowse or anyone else on behalf of 
Wheeler ever assist or give directions in relation to the installation of the rain caps or the 
modification of the same, (Deposition of Don Johnson (Exhibit ffBM) at 31-32,47.)" 
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Robert Spears gave direct verbal instructions concerning the modification and installation 
of the thimble rain cap. Mr. Spears hired Richard Carlson to install the exhaust pipe, flanges 
and thimble rain cap, among other items. And, Randy Dowse gave oral consent for Richard 
Carlson's work. Deposition of Richard McPherson (Exhibit "B") at 25-28; Deposition of Robert 
Spears (Exhibit "A") at 41-42; Deposition of Richard Carlson (Exhibit "F") at 36-39,48-49; 
Deposition of Don Johnson (Exhibit "I") at 17-18. 
22. "At no time was anyone from Wheeler shown any drawings or plans 
outlining how the exhaust system, including the 4x4 wooden supports or the C channel 
metal framework for the mufflers, would be designed or otherwise installed on the roof of 
the City's building. (Affidavit of Robert Spears, f 14.)" 
Wheeler declined to receive change orders relating to work by others on this project. 
Deposition of Robert Spears (Exhibit "A") at 56-57. Wheeler's Robert Spears participated in the 
discussion and planning for how to address Wheeler's heavy mufflers, which resulted in the use 
of the wooden 4X4 supports and the C channel metal frames (which were installed by Richard 
Carlson at Wheeler's request). Deposition of Robert Spears (Exhibit "A") at 38-39; Deposition 
of Richard McPherson (Exhibit "B") at 48-51. 
23. "At no time was anyone from Wheeler asked to comment on or give an 
opinion on any drawings or plans as to how the generator sets' exhaust system, including 
the 4x4 wooden supports or the C channel metal framework for the mufflers, would be 
designed or otherwise installed on the roof of the City's building. (Affidavit of Robert 
Spears, fl5.)" 
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Wheeler's assertion here merely restates a variation on the flawed assertion set forth in its 
paragraph 22. Accordingly, plaintiffs adopt and incorporate herein by reference its evidence set 
forth about in relation to paragraph 22. Deposition of Robert Spears (Exhibit "A") at 38-39; 
Deposition of Richard McPherson (Exhibit "B") at 48-51. 
24, "All modification of the rain caps was performed by Richard Carlson under 
the direct supervision and specific direction of Don Johnson, the City's agent. (Deposition 
of Richard Carlson (Exhibit "F") at 20-21,24, 59.)" 
Unfortunately, Wheeler has elected to repeat the same statements many times in its 
Statement of Material Facts. (See, e.g., Wheeler's paragraph 20,21, 24, 26, 29, 32.) Accordingly 
plaintiff is obligated to repeat its evidence of dispute related to these assertions. 
The specific direction to Richard Carlson to modify the thimble rain cap during 
installation came from Wheeler's Robert Spears. The direction was simple, emphatic and 
flawed, in that Mr. Spears directed, "make it fit." While it is unclear whether Mr. Spears was 
physically present on scene when he gave this directive, it is clear that Mr. Spear's direction to 
Mr. Carlson was not changed or modified in any way when conveyed through the City's Don 
Johnson. Deposition of Richard McPherson (Exhibit "B") at 25-28. 
25. "All exhaust system components supplied by Wheeler prior to August 1,2000 
were part of the generator sets accepted by the City and paid for by the City as a single 
item. (Affidavit of Robert Spears, f 18.)" 
Wheeler provided a single final accepted bid in response to the City's RFP. See rebuttal 
paragraph 4 above. However, Wheeler provided various different systems in response to the bid: 
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a set of Caterpillar generators for one example, and a set of DME thimble rain caps for another. 
See rebuttal paragraph 17 above. After the thimble rain cap product was delivered to Hurricane, 
Wheeler contracted with Carlson to install it. Deposition of Richard Carlson (Exhibit "F") at 36-
39. And, Wheeler then directed Carlson to modify the thimble rain cap creating the hazard 
which caused this fire. Deposition of Richard McPherson (Exhibit "B") at 25-28. 
26. "The City through its crews and under the direction of Don Johnson in fact 
performed the foregoing tasks, including installing the thimble through the roof of its 
building and inserting the exhaust pipe through the thimble. (Deposition of Richard 
Carlson at (Exhibit "F") at 13-14,17-18, 53-54.)" 
Robert Spears spoke to Don Johnson everyday from the time Wheeler and the City 
contracted for specific products and services from Wheeler. The substance of those discussions 
related to installation issues, things that had gone wrong in the installation process relating to the 
thimble rain cap and other aspects of the exhaust system. Deposition of Robert Spears (Exhibit 
"A") at 39-40, 51-53; Deposition of Richard McPherson (Exhibit "B") at 25-28. Therefore, the 
jury must decide whether Wheeler, in fact, directed the relevant work (modifications) on this 
project. 
27. "Although Wheeler paid Richard Carlson/Independent Welding to fabricate 
the appropriate length of exhaust pipe and to fabricate and weld on the flanges to permit 
the exhaust pipe to attach at the outlet of the Y manifold on the generator sets and also 
attach to the mufflers on the other end of the exhaust pipe, Wheeler did not install any 
component of the thimbles, the exhaust, the rain caps, or the mufflers. (Deposition of 
Richard Carlson (Exhibit "F") at 46-47,53-54; Affidavit of Robert Spears, f 11.)" 
Robert Spears gave direct verbal instructions concerning the modification and installation 
of the thimble rain cap. Mr. Spears hired Richard Carlson to install the exhaust pipe, flanges 
and thimble rain cap, among other items. And, Randy Dowse gave oral consent for Richard 
Carlson's work. Deposition of Richard McPherson (Exhibit "B") at 25-28; Deposition of 
Richard Carlson (Exhibit "F") at 36-39,48-49; Deposition of Don Johnson (Exhibit "I") at 17-
18. 
28. "During the course of attaching the rain caps to the exhaust piping above the 
thimble, Richard Carlson determined that the rain caps needed to be modifled in order to 
fit in the framework he had earlier created as a support for the mufflers. (Deposition of 
Richard Carlson (Exhibit "F") at 20-21,23-24, 59 and Exhibit 1 attached thereto.)" 
Richard Carlson had no discretion in setting the dimension (widths and lengths) of the 
framework (cradle) used to support the mufflers because he was required to follow the widths 
and lengths as predetermined by Wheeler, alone. Wheeler alone selected the mufflers with 
predetermined (pre-set) footings that had to attach to the framework at predetermined points. 
Mr. Carlson determined that Wheeler's thimble rain cap did not fit into Wheeler's muffler 
dimensions. He did not solve the problem, Wheeler did. Wheeler's Robert Spears directed: 
"Make it fit." Deposition of Richard Cairlson (Exhibit "F") at 49-50; Deposition of Richard 
McPherson (Exhibit "B") at 82. 
29. "Based on the advice and under the direction of Don Johnson, Richard 
Carlson cut about a half inch off on both sides of each rain cap. (Deposition of Richard 
Carlson (Exhibit "F") at 20-21,23-24,59.)" 
Don Johnson merely communicated to Richard Carlson the specific direction and 
instruction of Wheeler's Robert Spears: "Make it fit." The minimum modification needed to 
make the rain cap fit was to cut about a half inch off opposite sides of the rain caps. Deposition 
of Richard McPherson (Exhibit "B") at 25-28; Deposition of Richard Carlson (Exhibit "F") at 
50. 
30. "At no time did Richard Carlson ever consult with anyone from Wheeler 
relative to making modifications to the rain caps. (Deposition of Richard Carlson (Exhibit 
"F") at 31,46-47.)" 
Richard Carlson received specific direction from Wheeler's Robert Spears concerning 
making modifications to the rain cap. Deposition of Richard McPherson (Exhibit "B") at 25-28. 
31. "At no time prior to August 1,2000 was Wheeler ever informed of Richard 
Carlson's modification to the rain caps. (Affidavit of Robert Spears, ^[17.)" 
Wheeler was told that the rain cap did not fit. Wheeler directed the installer to make it 
fit. Wheeler operated the generator knowing that the rain caps were in place. Deposition of 
Richard McPherson (Exhibit "B") at 25-28; Deposition of Robert Spears (Exhibit "A") at 47-49. 
The jury must be allowed to draw the reasonable inference that Wheeler was "informed" 
of the result of its specific direction. 
32. "Wheeler did not participate in any aspect of the design or construction of 
the cradle or other supports for the mufflers. (Deposition of Richard Carlson (Exhibit "F") 
at 42-43; Affidavit of Robert Spears, f 15.)" 
Richard Carlson had no discretion in setting the dimension (widths and lengths) of the 
framework used to support the mufflers because he was required to follow the widths and lengths 
as predetermined by Wheeler, alone. Wheeler alone selected the mufflers with predetermined 
(pre-set) footings that had to attach to the framework at predetermined points. Mr. Carlson 
determined that Wheeler's thimble rain cap did not fit into Wheeler's muffler dimensions. He 
did not solve the problem, Wheeler did. Wheeler's Robert Spears directed: "Make it fit." 
Deposition of Richard Carlson (Exhibit "F") at 49-50; Deposition of Richard McPherson 
(Exhibit "B") at 25-28, 82. 
33. "No one from Wheeler ever even got up on the roof of the building in 
question. (Deposition of Robert Spears (Exhibit1' A ff) at 49; Deposition of Randy Dowse, 
excerpts of which are attached hereto as Exhibit "G," at 23.)" 
Plaintiff does not dispute that Wheeler's Robert Spears and Randy Dowse have and will 
testify that they never got upon the roof of the building in question as stated in <|33 of 
Defendant's Material Facts; however, it should be noted that Wheeler's designee Richard 
Carlson was on the roof when being directed by Wheeler's Robert Spears. Deposition of 
Richard McPherson (Exhibit "B") at 25-28. 
34. "During several project construction meetings in which the City, Telecor, 
and Alpha Engineering were the sole participants, it was determined that the mufflers 
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delivered to the site by Wheeler were sufficiently heavy that they needed extra support. As 
a direct consequence, it was determined by those three participants, without involvement of 
Wheeler, to put 4x4 timbers roughly ten feet long on the roof in which to support the 
mufflers. (Richard Carlson Deposition (Exhibit "F") at Exhibit 10 attached thereto.)" 
Wheeler representatives were not physically present for most of the construction 
meetings for which minutes have been provided. However, it is undisputed that Wheeler 
participated in the relevant construction meetings that considered the installation of the exhaust 
system, including the heavy mufflers and 4X4 wooden timbers; and, the thimble and rain cap. 
Deposition of Robert Spears (Exhibit "A") at 38-39; Deposition of Jvar Dutson (Exhibit "G") at 
39-42. 
35. "It is the City's contention that it was the modification of the rain cap which 
allowed heated air to impinge on the 4x4 timbers and which thereby caused the fire for 
which damages are sought in this case. (Amended Complaint f f 9-10.)" 
Plaintiff does not dispute the facts set forth in f35 of Wheeler's Material Facts; however, 
it must be noted that plaintiff also alleges that Wheeler's poor training of City employees, 
Wheeler's negligent directions to Don Johnson on the day of the fire, Wheeler's failure to 
comply with Caterpillar installation guidelines and Wheeler's breach of its contractual 
obligations to final inspect, commission and deliver the "entire system" are additional acts for 
which Wheeler is responsible. Amended Complaint ff7, 8, 9,12-19; Plaintiffs Answer to 
Wheeler's Interrogatory (Set 2) attached hereto as Exhibit "J" at 1-4. 
ARGUMENT 
Wheeler's Motion for Summary Judgment relies upon 35 statements of material fact, 
nearly all of which are disputed by conflicting sworn to evidence. These disputes alone are 
sufficient bases for this Court to deny Wheeler's Motion. Wheeler also seeks to relitigate its 
Motion to Dismiss, which this Court denied on April 22, 2004. Here, Wheeler merely offers an 
expanded version of its earlier argument; it offers no new reason which might justify a 
reconsideration of the issue; and, its arguments are also flawed. The Utah Supreme Court 
definitively resolved this issue in 2002. Accordingly, plaintiff should be afforded a trial of both 
its negligence claims and its breach of contract claim. 
I. This Court Correctly Decided the Statute of Limitations Issue. 
Wheeler argues that this Court erred in denying Wheeler's Motion to 
argues, again, that if Wheeler says this is a product liability case then this d <( \ 
Wheeler. However, as this Court noted, Wheeler cannot make this case into ^ 
Decision of the Court date April 22, 2004, attached hereto as Exhibit "K." 
Moreover, Wheeler's argument ignores the Utah Supreme Court decision in Adler v. 
Bayer Corporation, AGFA Division, 2002 UT 115, 61 P.3d 1068. In Adler, as in the case at bar, 
defendant installed a machine (a product) and has a duty to properly install, inspect, test and 
operate the machine. In Adler, like here, defendant was sued for negligent installation and other 
acts of negligence. The Adler defendant moved for summary judgment arguing that the case was 
merely a disguised products liability case, subject to the two year statute of limitations. 
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Rejecting this argument, the Utah Supreme Court held that the four (4) year statute of 
limitations for negligence claims applied to the bad installation, testing and operation claims 
against the manufacturers, not the two (2) year statute of limitations for product liability, as the 
plaintiffs did not allege that the product was defective or unreasonably dangerous, but that the 
manufacturer was negligent in its installation and servicing of the machine at issue. Id. at 1076. 
Adler is on all fours with this case. Wheeler delivered different products - Caterpillar 
generators, DME thimble rain caps and mufflers made by another manufacturer. Wheeler had a 
duty to install, inspect and properly service these machines. Wheeler failed in these duties, as 
alleged by plaintiff in this case. There are disputed facts as to whether and to what extent 
Wheeler breached these obligations. Therefore, Wheeler's request for dismissal based upon 
statute of limitations grounds must be denied. 
II. Disputed Issues of Material Fact Exist as to Wheeler's Role in Directing and 
Supervising Faulty Modifications/Installation. 
Wheeler undertook to render services to the City, including installation and inspection of 
the exhaust system in question. This undertaking imposed a duty upon Wheeler. Adler, 61 P.3d 
at 1077. Plaintiff and Wheeler present conflicting statements of fact as to whether Wheeler 
directed its subcontractor Richard Carlson to modify the rain cap and "make it fit" within the 
dimensions of Wheeler's muffler footings. As noted in the disputed fact section, above, 
Wheeler's Robert Spears directed the modification to the thimble rain cap, participated in the 
planning discussion for modifying the roof to accommodate the weighty mufflers provided by 
Wheeler, poorly trained City employees in how to service the generators, and failed to instruct 
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the City on how to inspect the entire system after a fire. Given these substantial disputed issue of 
material fact as to whether Wheeler breached duties owed to the City, the Motion for Summary 
Judgment must be denied. 
III. Wheeler, not the City, controlled and supervised the Installation Activities of 
Independent Welding. 
Wheeler denies its participation in the decisions and supervision of activity leading to the 
modification of the roof to accommodate the overweight muffler and the modification of the 
thimble rain cap. Relying upon these denials, Wheeler argues that the City retained control of 
the installation work. 
Richard Carlson decided the method and details of his work relating to the modification 
of the thimble rain cap, while undertaking those actions at the explicit direction of Wheeler. 
Also, Wheeler participated in the planning discussions that led to the modifications to the roof, 
adding 4X4 wooden timbers to the muffler cradle or framework to fit Wheeler's preset or 
predetermined dimensions for the overweight mufflers. Therefore, there are disputed facts as to 
the extent of Wheeler's participation and control of the modification, installation and building re-
design work. For each of these reasons Wheeler's Motion for Summary Judgment must be 
denied. 
Retained control requires that the principal have direct management of the means and 
methods of independent contractor's activities or the provision of the specific equipment that 
caused the injury. Thompson v. Jess. 1999 UT 22, 979 P.2d 322, 327-328. As noted in the 
disputed statement of facts (No.29), Mr. Carlson clearly states that he alone employed the 
22 
welding methods need to cut the thimble rain cap. And, it is undisputed that Wheeler, not the 
City, supplied the equipment, the rain cap, that caused the injury. 
The "retained control" doctrine is an exception to the "general rule of nonliability of an 
employer of an independent contractor." Id. As detailed in the disputed statements, Wheeler 
communicated daily directions and advice to the City, and Wheeler directed Carlson to make the 
subject modifications. Therefore, there are at least disputed issues of fact as to the extent of 
Wheeler's control of the outcome of the modifications that caused the fire in this case. 
CONCLUSION 
This negligence and breach of contract action is governed by the four (4) year statute of 
limitations. The two year products liability bar does not apply. Moreover, there are disputed 
issues of material fact as to Wheeler's role in directing and supervising the 
installation/modification of the muffler framework and the thimble rain cap. There are disputed 
issues of material fact as to whether the City of Hurricane retained control of the methods and 
means by which the modifications were made. For these reasons, Wheeler's Motion for 
Summary Judgment must be denied. 
DATED this fflltiyof January, 2005. 
COZEN O'CONNOR 
Huey P. Cotton ^ / * 
VAN COTJJB^GLEY CORNWALL & MCCARTHY 
Scott Lilja 
Attorneys for Plainti 
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A. Conferring with those cities. 
Q. From 1998 until Wheeler was awarded the 
bid, did you submit a series of proposals or bids to 
the city of Hurricane? 
A. I did. 
Q. And over time did those proposals change 
in different form and substance? 
A. They did. 
Q. As you sit here today, can you tell us the 
substantial difference between the first proposal and 
the final accepted proposal? 
A. The--the first proposals were based around 
a generator set that was in a sound-attenuated 
weather enclosure, sitting on a concrete pad with 
individual paralleling switch gear on each generator 
set. 
Q. Was that the initial proposal? 
A. That was the initial proposal. 
Q. So there would not have been a building? 
A. There was not a building at that time. 
Q. Did Wheeler submit a bid to build the 
building i tself? 
A. Wheeler did. Wheeler gave some budgetary 
numbers to supply the building. 
Q. Was that about midway into this bidding 
CitiCourt, LLC 
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1 process? 
2 A. In the--in the process. Not exactly sure 
3 when, but as it progressed. 
4 JQ. When Wheeler gave this budget number for 
5 building out the building, did it describe in any 
6 detail what the building buildout component would be 
7 comprised of? 
8 A. I believe so, 
9 Q. Do you s t i l l have c o n t r o l o f t h e Whee le r 
10 f i l e r e l a t e d t o t h i s H u r r i c a n e C i t y p r o j e c t ? 
11 A. I do . 
12 Q. What do you call that file? 
13 A. Hurricane City. 
14 Q. Does the file include the rebuild 
15 I information as well as the original bid? 
16 A. No. 
17 Q. Where is your file maintained? 
18 A. My file is in our back archive room. 
19 Q. Can you give us a reasonable estimate 
20 about how thick that file is? 
21 A. It is approximately five, six inches 
22 thick. 
23 Q. If you know, has it been copied within the 
24 last few months? 
25 A. As--yes, it has. 
CitiCourt, LLC 
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Wheeler Machinery. Do you see that? 
A.- Uh-huh. 
Q. Do you see that? 
A. Yes. 
Q. Why don't you turn to page — numbered page 
seven on Exhibit 26. 
A. Okay. 
Q. Do you see in the upper portion of the--of 
that page u n d e r — i t says tenth affirmative defense 
and reads, the product sold by Wheeler to plaintiff 
included not only generators but also part of the 
exhaust system and in particular the so-called 
thimbles or rain caps. 
A. That's correct. 
Q. And it goes on to say, any installation by 
Wheeler of the exhaust system was part and parcel of 
the installation of the generators and the exhaust 
system sold to plaintiff as a single sale. 
Do you see that? 
A. Yes, I do. 
Q. And you agree with that, is that right? 
A. Yes. 
Q. Returning your attention to Exhibit 25, it 
says that Wheeler--the final paragraph--or final 
sentence on that page reads, Wheeler Power 
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Systems--that's the same as Wheeler Machinery, right? 
A. Yes. 
Q. Wheeler Power Systems will start up, 
commission and test the entire system for customer 
acceptance. Do you see that? 
A. Yes. 
Q. And that was Wheeler's commitment, is that 
right? 
Yes A. 
Q. And that was part of the contract that 
Wheeler contracted for, is that right? 
A. That's right. 
Q. So the scope of work for Wheeler under 
this contract would include these terms? 
A. Uh-huh. 
Q. You have to answer yes or no. 
A. Yes. 
Q. And you would agree that this contract 
calls for Wheeler to provide working generators? 
A. Correct. 
Q. And the generators that you were to 
supplying to Wheeler--I'm sorry, that Wheeler was 
s u p p l y i n g — s t r i k e that. 
The generators that Wheeler was supplying 
to Hurricane City, according to you, were capable of 
CitiCourt, LLC 
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city of Hurricane, did you understand that the goal 
was to have generators up and running before January 
of 2000 so there would have been the anticipation of 
the Y2K scare? 
A. I don't remember. 
Q. Based on your recollection, were these 
generators up and running January 1st of 2000? And 
I'll represent to you that that was the delivery 
date. 
A. I believe so. 
Q. Are you aware of any work done on the 
generators between January of — strike that. 
Are you aware of any work performed by 
Wheeler on the generators between January of 2000 and 
the end of July of 2000? 
A. I--I wouldn't know the specifics but I 
would believe there would have been. 




Q. As part of the contract package that 
Wheeler was providing to the city of Hurricane, was 
it your understanding that Wheeler would also provide 
some form of training for the operation--
Not without going back and looking at 
CitiCourt, LLC 
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1 A. Yes. 
2 Q. --of the generators? 
3 A. Yes. 
4 Q. What form of training did you understand 
5 would be provided? 
6 A. Showing the operators how to load and 
7 unload, perform minor maintenance, do minor 
8 troubleshooting. 
9 Q. Anything else? 
10 A. No. 
11 Q. The training that you just described, 
12 would that be in the form of classes or sit-down 
13 sessions at the site? 
14 A. They--they were done as a--just a 
15 gathering of the employees. 
16 Q. And who provided that training? 
17 A. I did. 
18 Q. Now, when you say your training included 
19 how to load and unload, what does that mean? 
20 A. The generators are put on line with the 
21 utility. They are loaded up to a value and then once 
22 they are finished in that period of time they are 
23 unloaded and taken off line and shut down. 
24 Q. Now, those functions of loading and 
25 unloading, are those, for lack of a better phrase, 
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basically button-pushing functions? 
A. Button-pushing and knob-turning functions. 
Q. They would not involve actually engaging 
the mechanical generators themselves, would it? 
A. They would be to start the generator sets 
up. 
Q. Okay. And the rest of these functions for 
placing the generators on-load or off-load would be 
something handled at a control room? 
A. Yes, but the controls were at the 
generators. 
Q. Okay. When you refer to minor 
maintenance, can you describe for us what you mean? 
A. Checking oil, checking coolant, visual 
inspection of the engine. 
Q. Would that include the on-site testing of 
the temperatures that the engines are running at? 
A. Visual inspection of the temperatures and 
oil pressures and operating parameters that are on 
the meters. 
Q. Was anything else included in the minor 
maintenance that you trained these Hurricane 
employees to handle? 
A. Not to my recollection. 
Q. When you talk about troubleshooting, what 
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training did you provide in that regard? 
A. To show the customer how to determine 
whether the engine was running hot, whether there was 
a problem with oil pressures, what the limits were. 
Checking for leaks. Similar things that are done by 
an observation-type level so that they can relay that 
information back to a technician is needed. 
Q. How many people at Hurricane- did you 
provide that training for? 
A. I am going to say it was probably five 
people. 
Q. Can you think of any other training that 
you provided to the employees of Hurricane other than 
what you've just described prior to the time of the 
fire? 
A. Not that I recall. 
Q. Did anyone else from Wheeler provide any 
training to these Hurricane City employees besides 
what you just described? 
A. Not to my knowledge. 
Q. Anyone else you can think of who might 
have provided the training but that you just don't 
know the specifics of? 
A. There could have been. 
Q. Who? 
C i t i C o u r t , LLC 
ftH1 S11 1Adl 
KDbert Spears * September 1 ^ 2 0 0 4 /.? 
A. Possibly Bill Rose or Randy Dowse. 
Q. Can you think of other sales of 3516B 
Caterpillar generators to other entities besides the 
city of Hurricane where you provided the same level 
of training that you just described? 
A. Yes. 
Q. Which cities? 
A, The Newmont Gold Mine in Carlin, Nevada. 
Q. Spell Carlin. 
A. C-a-r-l-i-n. 
Kennecott Copper Corporation. 
Q. That was at Kennecott? 
A. Yes. Salt Lake City. Bullfrog Resort and 
Marina. Heber City. 
Q. These last two are both in Utah? 
A. Yes. 
Q. Any others? 
A. I am sure there is but I would have to go 
back and look at my records. 
Q. The training that you provided, is there 
some document somewhere at Wheeler that indicates 
this is the training that should be provided to 
customers who purchase the 3516B generator or similar 
machi ne? 
A. No. It's generally based on the 
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Q. (BY MR. COTTON) Anyone, related to this 
power substation. 
A. Not that I recall. 
Q. In the period in August of 1999, let's say 
a week before, a week after the mufflers were first 
delivered to the site, do you recall participating in 
any meetings during that period of time? 
A. No, I don ' t. 
Q. In September I'll represent to you that 
there has been testimony that the folks down in 
Hurricane were waiting for instructions from you or 
from Wheeler concerning the exhaust system and the 
di--excuse.me--the diameters and measurements to be 
applied for the buildout of the exhaust system. 
Do you recall participating in any 
meetings in Hurricane where that topic was discussed? 
A. No. 
Q. Do you recall sending to Hurricane at any 
time in September or October of 1999 specs or 
drawings relating to the exhaust system? 
A, I don't recall, but probably did. 
Q. Why do you think you probably did? 
A. I--there was — there was issues on--I know 
there was an issue on the exhaust thimble, on how it 
was designed so it could be applied to the roof. 
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Q. AncTwho--who raised those issues, as you 
recall? 
A. My correspondence was all through Don 
Johnson. 
Q. What do you recall as the substance of 
t h a t d i s c u s s i o n ? 
A, They needed the drawing of the thimble so 
it could be installed in the roof. 
Q. Anything else? 
A. Just the standard things we would have 
probably asked, which was what's the roof pitch, 
what's it built of, what's--you know, what are the 
joists going to be and things like that that need to 
be known to apply a thimble to it. 
Q. At the end of those — now, do you know if 
you had those discussions in Hurricane or what--
A. I don't remember having any of those 
discussions in Hurricane. 
Q. Do you remember the substance of any of 
your meetings in Hurricane during that period from 
July of 1999 to December of 1999? 
A. My only meetings were direct with Don 
Johnson. 
Q. What was the substance of them? 
A. Various questions Don would have had 
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concerning the thimble and after the thimble was 
ordered and delivered--you have that time period in 
your mind? 
A. Uh-huh. 
Q. Did you go to Hurricane to inspect the 
work that was done? 
A. No, I did not. 
Why not? 




Q. Let me make sure I understand it. 
Before Wheeler puts its generators on line 
generating heat, that would exhaust through the 
exhaust pipes, past the thimbles, you believe there 
is no need to inspect the work that's been done? 
A. We send the criteria to the general 
contractor so they know how to install the equipment. 
Q. And what is the answer to my question? 
A. Other than that, no, we don't. 
Q. Do you recall having any conversations 
with a Mr. Carlson from Independent Welding or 
Independence Welding? 
A. I--I remember hiring him to do the work 
that was required by Wheeler. 
Q. Would you have been responsible for paying 
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A. Yes. 
Q. Now, have you--have you been provided with 
Mr. Carlson's testimony in this case? 
A. I have seen some of his deposition, yes. 
Q. You see where he testified that Wheeler 
paid him on invoice number 99-643? 
A. I don't remember the number but I see 
where we paid him. 
Q. As you sit here today, is it your 
recollection that Mr. Carlson claims to have been 
paid for certain invoices that Wheeler disputes 
having paid for? 
A. No. 
Q. Did you read the portion of Mr. Carlson's 
testimony where he talked about the invoices that 
were paid by Wheeler? 
A. Yes. 
Q. You didn't dispute any of that? 
A. I'd have to go back and review it, but I 
don't see a place where we dispute paying him for the 
invoices that were sent to Wheeler. 
Q. Okay. Are you familiar with the NFPA #37? 
A. Yes. 
Q. How d i d you f i r s t become f a m i l i a r w i t h 
C i t i C o u r t , LLC 
801.532.3441 
Rober^Spears * beptemuci 
» — , 
A. No. 
Q. Do you recall the number of the cell phone 
you had back in 1999, 2000. 
A.~ Not without going back and pulling old 
records. 
Q. Would those old records be part of the 
business records at Wheeler? 
A. They would be part of my record of what 
that phone number was and--
Q. I mean, was it a phone that was paid for 
by Wheeler? 
A. Yes. 
Q. Okay. So you would have your records of 
your phone bills from 1999? 
A. I--I would think so. 
Q. They would still be in your office now? 
A. They wouldn't be in my office, they would 
be somewhere at Wheeler. I didn't get the phone 
records. 
Q. But Wheeler--
A. But Wheeler was paying the bill. 
Q. I'm sorry, I cut you off. 
A. When Wheeler was paying the bill they got 
the phone records, I did not.* 
Q. Okay. And do you have any specific 
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recollection of any conversations that you had with 
Don Johnson after the buildout started but before the 
generators went on line? 
A. I don't recall anything specific. I do 
know I had quite a few conversations with Don Johnson 
during the building process. 
Q. And do you recall a n y — t h e substance of 
any of those conversation, anything that sticks out 
in your mind as a conversation you had with 
Mr. Johnson, other than the one you told us about? 
A. I think there was some issues with 
radiator positioning. 
Q. Anything else? 
A. I am trying to remember if there was fuel 
tank issues. There may have been; I don't know for 
sure. Just general, overall questions as to the 
i nstallation. 
Q. So is it your recollection that you talked 
to Mr. Johnson on a fairly regular basis during the 
fall of 2000 between the time — strike that. 
Is it your recollection that you talked to 
Mr. Johnson on a fairly regular basis between the 
time that you were awarded the bid and the time that 
the generators were put in place? 
A. Yes. 
D3 
Q. And when we say regular, that would be at 
least once a week? 
A. At least. 
Q. At least once a day? 
A. Probably. 
Q. Was it one of the situations where you 
were a bit surprised when you didn't hear from him? 
A. Yes. I would call him. 
Q. See what was wrong. Okay. 
Would you take a look in the booklet in 
front of you? If you would turn to tab number two. 
If you flip past the W-9 to the invoices that are 
collected there. I want to draw your attention 
specifically to the dates and the section that reads, 
customer number. And for our purposes — do you see 
that on the first one? 
A. Yes, I do. 
Q. And it's invoice number 99-637? 
A. Yes. 
Q. Under customer number I want to represent 
to you that the word or the — the word that is spelled 
v-e-r-b-l-e is intended to be verbal and it says, 
verbal Randy, Bob and Don. 
Do you know anyone else who was involved 
in the installation process at Hurricane City for 
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this power substation named Bob other than you? 
A. No. 
Q. Do you recall participating in any 
discussions with Mr. Richard Carlson in or around the 
week of October 22nd, 1999? 
A, Not — not personally. I mean — i n person. 
Probably some conversations phone-wise. 
Q. Okay. Would you turn to the next invoice 
that's invoice number 99-643 dated October 25th, 
1999. You see under verbal where it says--I mean 
under customer number where it says — I'll represent 
it means verbal Randy? 
A. Yes. 
Q. Do you have any recollection of any 
discussion that Randy had with Mr. Carlson in around 
that week? 
A. No, I do not. 
Q. When I say that week, for all of these I'm 
referring to the week ending on Sunday, 
October —whatever the date might be. 
Turning your attention next to the next 
invoice that's numbered invoice number 99-643 dated 
October 28th, 1999. Do you recall having any 
discussions with Mr. Carlson in or around that time? 
A, No, I do not. 
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Q. Do you recall having any discussions with 
Randy or Don about any discussions they may have had 
with Mr. Carlson around that time? 
A. No, I do not. 
Q. Turning your attention next to invoice 
number 99-645 dated November 6, 1999. Do you see 
under customer number where it says, verbal, Bob and 
Hurricane City and then it has Don after that. 
A. Yes. 
Q. Do you have any recollection as you review 
this document of any discussions you may have had 
with Mr. Carlson at or around that week? 
A. No, 
Q. Turning your attention to the last invoice 
in Exhibit Number 2, invoice number 99-647 dated 
November 15th, 1999. Do you see under customer 
number where it says verbal Bob, Randy and Don? Do 
you see that? 
A. Uh-huh. 
Q. You have to answer yes. 
A. Yes. I'm sorry. 
Q. Do you have any recollection of any 
conversations you may have had with Mr. Carlson 
around that time? 
A. No, I do not. 
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Q. Do you have any reason to doubt that you 
did have conversations with him? 
A. No, I — I — t h e only conversation I had with 
Don John — I'm sorry, with Richard Carlson was the 
original agreement for him to perform this work since 
he was in Hurricane. And Wheeler would pay the bill. 
Q. Turn next to exhi bi t — w e l l , were you 
present in Salt Lake when the equipment was returned 
from Hurricane to Salt Lake after the fire? 
A. No, I was not. 
Q. Did you ever see it on the flatbed? 
A. I did not. 
Q. Did you ever see — well, that's fine. 
With respect to the--actually, if you turn 
to Exhibit Number 4, I'll represent to you that this 
is a — a n addendum to the bid — I mean the request for 
proposal that was issued by the city of Hurricane. 
Have you ever seen that? 
A, I have not. 
Q. Did you ever request of the city copies of 
any addenda to the request for proposal? 
A. Only if it pertained to our supply. 
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Q. So if the equipment that you were to 
supply was changed by either an addendum or a change 
order, you would then want a copy? 
A. That's correct. 
Q. Otherwise you would not? 
A. That's correct. 
Q. All right. If you would take a look in 
that other binder in front of you, Exhibit Number 18. 
(Discussion off the record.) 
Q. Do these documents look familiar to you? 
A. Yes, they do. 
Q. What are they? 
A. It is a detail of an exhaust thimble. 
Q. Do you recall, as you look at them, 
whether these are the diagrams and documents that you 
faxed to Hurricane City in response to their request 
for details concerning the thimble and the exhaust 
system? 
A. I don't know if these were the exact 
documents. 
Q. Did Wheeler have — strike that. 
Do you have any reason to suspect that 
they are not the documents? 
A. No. 
Q. Do you know if you provided any other 
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upon that statement. 
Q. And was there anything that he told you at 
any time in any of these visits that you've now 
described that is different than what he says in his 
statement? 




Well, the statement is only about the 
Okay. 
And so if you're referring to that, not 
really 
Q. What kinds of things did he tell you oth 
than in his statement with regard to the generators? 
Let me be more specific. Did he talk to you at any 
time in any of these visits about how the exhaust 
system got installed? 
A. How the exhaust system got installed? 
Q. Right. 
A. He went through how -- I mean, I went 
through with a number of people how it was designed 
and installed and -- but there's a number of 
components to it. 
Q. And my question is, I'm talking about 
conversations you had with Mr. Johnson. Do you 
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i t ? 
know 
And f i r s t o f a l l , who d i d he say i n s t a l l e d 
S p e c i f i c a l l y who i n s t a l l e d i t , I d o n ' t 
Q. Did he t a l k t o you about any m o d i f i c a t i o n s 
t o t he r a i n cap? 
A. Yes. 
Q. And who did he say made those? 
A- The modifications were made by a local 
welder that they had under contract and Wheeler had 
under contract. And Wheeler, my impression was that 
Wheeler contracted with the welder to make those 
modi fications. 
Q. Did Mr. Johnson ever say that Wheeler had 
directed any of those modifications? 
A. Yes. 
Q. The best of your knowledge, what was his 
language; what did he say? 
A. It was as a result of a conflict in the 
fit-up between the thimble and what most people call 
the muffler silencer, and that he was told by, I 
believe it was Bob Spears, to make it fit. 
Q. That's language from Mr. Johnson? 
A. Yes. 
Q. Did he say where Mr. Spears was when he 
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gave this instruction? 
A. It's not clear to me whether it was in 
person or over the telephone. 
Q. Did he say he had any involvement in 
making it fit? 
A. "He" who? 
Q. "He, " Don Johnson. 
A. My understanding is he just relayed that 
to the welder that had been hired by Wheeler to do 
that, to fit it up. 
Q. So am I understanding that the 
communication from Mr. Spears did not go directly to 
Mr. Carlson? Is that what you're saying? And I'm 
talking about what you heard from Mr. Johnson. 
A. My understanding was he got his guidance 
from Mr. Spears and he forwarded on that guidance to 
the welder. 
Q. And is that what he told you? 
A. Yes. 
Q. To the best of your knowledge, what did he 
say happened? 
A. As I recall, he said he was told, his 
guidance from Wheeler and Mr. Spears, I believe it 
was, was to make it fit. 
Q. Did he ever say that Mr. Spears was on the 
CitiCourt, LLC 
801.532.3441 
Richard McPherson * January W , 2005 28 
roof at the time that that work was being done? 
A. I don ' t recall. 
Q. And do you recall at which of these 
convjersations he gave you this language you've just 
now repeated about receiving instructions from Mr. 
Spears? 
A. I don't understand the question. 
Q. Well, you've recounted to us some 
conversation Mr. Johnson gave you, told you. 
A. Right. 
Q. And do you recall in which of these 
conversations you had with Mr. Johnson that that was 
passed on to you? 
A. No, I don't recall. 
Q. All right. Did he repeat*" that more than 
once? . 
A. Yes. 
Q. And in all cases did he indicate that Mr. 
Spears was the source of the language, "Make it fit"? 
A. Yes. 
Q. And did he at any time ever indicate where 
Mr. Spears was when that was being communicated? 
A. Not that I can recall. 
Q. And did he say what happened in order to 
make it fit? Again, I'm talking about Mr. Johnson. 
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delivered, shall we say, to the City of Hurricane? 
A. That, I do not know. 
Q. Now, you've talked here with regard to one 
of the-causes of fire being materials placed close to 
the exhaust. What materials are you talking about? 
A. The roofing material was covered -- the 
roof was covered by a rubber-like material and it 
encases a couple of 4X4s, redwood 4X4s that were put 
up there for the silencer to bolt on. 
Q. Do you know if Wheeler had any involvement 
in the selection of the roofing material? 
A. No, I do not. 
Q. Do you know if Wheeler had any involvement 
in the selection of the 4X4s? 
A. Yes. 
Q. And what is your source of that knowledge? 
A. There was a discussion about -- at some 
point in time the question of the weight of the 
silencers became known to the City and to the people 
involved in construction and it became an issue of 
how to distribute the weight of that up there. And 
there was some conversations between the City and 
perhaps other contractors and Wheeler that arrived at 
a decision to put some 4X4s up there and add some 
trusses to be able to transfer the weight of the 
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silencer across those extra trusses. 
Q. And you've identified Wheeler as taking 
part in those discussions? 
_A. Yes. 
Q. From whom did you hear that information? 
A. Well, I heard that discussion in and about 
with Wheeler people and Don Johnson and maybe other 
people from the City when I was down in Hurricane on 
at least one occasion because that's where I.came by 
that knowledge. 
Q. Okay. And you say there were some Wheeler 
people that talked about that? 
A. Yes. 
Q. And who was that? 
A. Well, I'm not clear as to who all were the 
Wheeler people that were there in Hurricane. I know 
Bill Rose was there; I'm not sure if Mr. Spears was 
there or not. But that became a question of mine 
again when I was up here in Salt Lake City about the 
overall fit-up because there was a little larger 
crowd there and they got to talking about that. And 
it was obvious to me that this had been a subject of 
a discussion between Wheeler and the City and other 
contractors as to how to handle that load on the 
building that hadn't been anticipated. 
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Q. Was there any Wheeler person that you can 
even remember saying something to the effect, 
"Wheeler was involved with the 4X4 installation or 
selection before the fire"? 
A. I didn't ask that question. I listened to 
the conversation about that. 
Q. But did anybody from Wheeler ever say 
that? 
A. The conversation was that it was a 
decision that Wheeler was engaged in to help make 
that decision. 
Q. My question is, did you hear from any 
Wheeler person that --
A. Yes. 
Q. And do you recall who? 
A. I want to say it was Bill Rose, Bob Spears 
and/or Bill Rose, or both. 
Q. Well, give us the best of your knowledge 
today what this individual from Wheeler said about 
that. 
A. The exact words I can't remember. 
Q. I know. Give me as best you can. 
A. That it had become an issue and to solve 
it there was going to have to be some supports for 
the silencer, and the question of the weight on the 
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existing trusses had come up. And so the 
conversation was that they had to put additional 
trusses up and install these 4x4s that would stretch 
out—across those trusses. The exact conversation I 
cannot relay to you. 
Q. And was there anyone at Wheeler who said, 
"And Wheeler was involved with that discussion before 
the fire"? 
A. It was a subject of discussion among them 
and it was obvious that Wheeler was involved. 
Q. Well, you fve reached that conclusion. But 
my question is, Ifm looking for somebody's language. 
A. But I reached that conclusion simply 
because I heard them talking about it as they had 
collectively been involved and made that decision 
before. 
Q.. Who else do you understand was involved 
with that decision? 
A. I believe that the people from the City 
and also the architectural engineering firm that was 
i nvolved. 
Q. What about the contractor? 
A. Which contractor? 
Q. The general contractor, TeleCore. 
A. I'm not sure about TeleCore. I think this 
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Q. (BY MR. RUST) Go ahead. 
A. I have a hard -- I have a -- I mean, I 
understand your question. And the answer is the same 
answer-I gave before. Had Wheeler had the 
involvement that they should have had with this 
project all along, including with adequate training 
of the people at Hurricane, then I believe this fire 
would not have occurred. 
Q. And in what way? 
MR. COTTON: I'm sorry. Before you ask 
your next question let fs take a break. I don't want 
to break between a question. 
Q. (BY MR. RUST) In what way? 
A. Wheeler is very experienced in providing 
diesel generators and Wheeler sees all types of 
buildings. And Wheeler, if they would have had the 
on-site involvement that they should have had, that 
you would expect of your diesel generator supplier, 
then they would have made a -- then they would have 
noted and made an exception to the design of the roof 
as it relates to the thimble and to the silencer. 
But Wheeler was not on site as they should 
have been, in my opinion, at all. They did a lot by 
telephone, but they did not have the direct 
involvement with the overall installation of the 
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diesel generator system, including the exhaust system 
that you would expect of somebody representing 
Caterpillar. 
MR. RUST: Do you want to take a break? 
We are at 20 to 12:00. I think we better call Mr. 
Kimbrough and maybe postpone that. Can we tell him 
two o'clock; is that okay? 
MR. COTTON: That's fine. 
MR. RUST: All right. I'll call him while 
we take a break. 
(Recess taken from 11:37 a.m. to 11:43 
a.m.) 
Q. (BY MR. RUST) We were talking with regard 
to instructions and seminars and procedures. Other 
than people going up on the roof or checking out the 
exhaust system, was there anything in the 
instructions of Wheeler Machinery, or failure to 
instruct in the operation of the system, the turning 
it on or off, that you believe led to the fire or 
contributed to the fire occurring? 
A. Wheeler instructing. On the day of the 
fire, but before the fire, when Don Johnson had the 
problems with the smoke and maybe some flames and the 
red-hot blower, turbocharger, rather, he shut down 
the machine, he called Wheeler asking for guidance 
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A. 2000 or 2001? 
Q. Well, you made a number of visits during 
2001jduring the rebuilding? 
A. That's correct. 
Q. And from that time -- well, let's say 
during the year 2002 and 2003, did you make any 
visits to the City of Hurricane? 
A. I do not believe so. 
Q. Do you know who actually installed the 
exhaust pipe through the roof? 
A. No, I don't. 
Q. Do you know who a c t u a l l y p l a c e d t h e 
m u f f l e r s on the r o o f ? 
A. No, I d o n ' t . 
Q. Do you know who designed the cradle for 
the mufflers on the roof made out of metal? 
A. The cradle? 
Q. Right. That actually support the 
mufflers? 
A. Well, the muffler or silencer, it comes 
with four prewelded pegs that are already prefixed to 
the muffler, as you call it, or silencer. That is 
what Wheeler ordered for that installation. 
MR. COTTON: He's saying, do you know who 
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do i t ? 
A. To him it wasn't improper. 
Q. Well, do you believe that he received any 
instruction from the City, Mr. Carlson, as to this 
modi fi cation? 
A. The only instruction that I'm aware that 
he was given was the instruction by Don Johnson as a 
result of the conversation with Bob Spears. 
Q. Now, do you know of any document between 
Wheeler and the City that outlined what training 
Wheeler would give to the City people with regard to 
the system? 
A. That would outline the training or require 
the training? 
Q. Either. 
A. The training in that one that you showed 
me i s requi red. 
Q. And where is that? 
A. The one you showed me earlier. 
Q. Where is the training required, what 
language? 
A. "Wheeler Power Systems will start up, 
commission and test the entire system for customer 
acceptance." Part of your start-up and commissioning 
responsibilities are training the operators that are 
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1 going to be left with the system. 
2 Q. Okay. So you're reading into the language 
3 "start-up and commissioning" as requiring training? 
4 A-,- It's normal. 
5 Q. Are you familiar with industry standards 
6 for supplying generators here in Utah? 
7 A. Industry standards for supplying 
8 generators in Utah? 
9 Q. Yes. With regard to starting up and 
10 commi ssioning? 
11 A. I am -- my knowledge of starting up, as 
12 far as if Utah has some uniqueness, I'm not aware of 
13 that. 
14 Q. You believe that they comply, that they're 
15 the same nationwide, standards for start-up and 
16 commi ssioni ng? 
17 A. I believe that in general the industry 
18 uses the same standards. It's industry accepted 
19 standards over time when you're installing a new 
20 power plant and turning it over to the owner that you 
21 supply adequate training and documentation and 
22 evaluation of their operators for them to take over 
23 ownership. 
24 Q. Is there some kind of written checklist 
25 with which you're familiar for that process? 
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The requirements specified in GENERAL - general requirements of 
this project shall apply to and govern the work under CSI 
Division 1 except where indicated in the following articles. 
Specific attention is directed to Construction Specifications 
Institute's Section 16001 - Mechanical and Electrical 
Requirements. 
WORK INCLUDED 
Provide all labor, materials, and equipment to furnish, install, 
and place in operation the power generation system in accordance 
with the contract documents and manufacturer's drawings and 
installation instructions. These specifications also describe 
requirements for the design, fabrication, and testing of the 
power system-
The installation of the power generation system shall include the 
following: 
Engine-driven generator set 
Control system 
Cooling system 
Generator set accessories 
Mounting system 
System control and switchgear 
Weather Protective Enclosure 
RELATED WORK 












Basic Mechanical Reqmts 
Expansion Compensation 

















Fire Protect Pipe 
Plumbing Piping 









Court Repor t ing 
ROBERTVTANLEY 
COURT REPORTING, INC. 
Post Office Box 3079 
St. George, Utah 84771 
(435) 688-7844 
Fax (435) 628-3575 
e-mail: rstanleyrpr@msn.com 
IN THE FIFTH JUDICIAL DISTRICT COURT 
IN AND FOR WASHINGTON COUNTY, STATE OF UTAH 
oooOooo 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiff, 
vs 
WHEELER MACHINERY CO. and ROES 1 
through 50, inclusive 
Defendants. 
D ) 
Case No. 030501330 
Judge: G. Rand Beacham 
Deposition of: 
BRENT GARDNER 
The deposition of BRENT GARDNER, a 
witness in the above-entitled cause, taken at the 
instance of the Plaintiff, at the law offices of 
Durham Jones & Pinegar, 192 East 200 North, Third 
Floor, St. George, Utah, on Tuesday, August 10, 2004 
at the hour of 3:25 p.m., before Karina Palmer, 
Registered Professional Reporter, Certified Real-Time 
Reporter, and Notary Public in and for the State of 
Utah 
oooOooo 
B. GARDNER 8/10/04 5 
A. Since 19 -- December of '89, I believe, or 
1990. January of f90. Somewhere in there. 
Q. Beyond high school, what education do you 
have? 
A. Civil engineering -- bachelor's degree in 
civil engineering from Brigham Young University. 
Q. Any education beyond that? 
A. No. 
Q. What is the principal scope of your work as 
an engineer? What kind of engineering work do you do? 
A. All types of engineering. 
Q. That would be civil, electrical, mechanical? 
A. Well, mainly civil engineering. We hire 
additional people to help us in electrical and 
mechanical engineering. 
Q. Are you familiar with the Hurricane City 
power plant that they built in 1999? 
A. Yes. 
Q. And when did you first learn about that 
project? 
A. Somewhere in 1999 or 1998. 
Q. What was your first involvement? 
A. As far as... 
Q. The project. 
A. The project itself? 
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1 Q. Yeah. 
2 A. As far as I can remember, the City asked us 
3 to design a building for the generator sets that they 
4 were getting from Wheeler. 
5 Q. And as part of that, did you participate in 
6 submitting a bid to the City for building the building 
7 itself? 
8 A. We have a city engineering contract for --
9 we went through a proposal process to become the city 
10 engineer, and as such, I don't think we -- we may have 
11 given them a cost to do the project. I donft recall. 
12 But we have a percent fee contract for all of their 
13 major projects. 
14 Q. So how long have you been the city engineer 
15 for --or your company for Hurricane City? 
16 A. Seems like around 1995. Somewhere in 
17 there. I'd have to look at the contract. 
18 Q. And have you been the city engineers 
19 continuously since then? 
20 A. Yes. 
21 Q. And so you're compensated on a percentage of 
22 the buildings that are constructed -- the cost of the 
23 buildings that are constructed? 
24 A. There's an American Society of Civil 
25 Engineers guideline for percent fees for -- usually 
I 
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the larger the project, the smaller the percentage, 
and we -- that's how they control the fee. Sometimes, 
depending on what extra work is involved in it, 
sometimes it might be a little more or a little less, 
but we work around that fee structure, yes. 
Q. And do you recall when you had your plans 
finished for this project? 
A. It would have been sometime in 1999. I 
donft recall when. 
Q. And at that point, once the plans were 
finished, how is it then bid? 
A. When the plans were finished, it's my 
recollection that we advertised the project for bid. 
Q. And was there just one bid package or were 
there various components that were maybe bid 
separately? 
A. I think the generator -- the engine 
generator system was. I think Hurricane City had 
already negotiated a contract on that. I don't think 
we bid that portion of it out, that I recall. 
Q. Okay. 
And what did you understand that covered? 
What components did that cover? 
A. It covered the engine, the generator, the 
radiator, the exhaust system. Just trying to recall 
**ROBERT STANLEY COURT REPORTING (435) 688-7844** 
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1 the drawings that they sent us. I think that was 
2 everything that was in their contract. 
3 Q. Did you review that proposal --or any of 
4 the proposals in relationship to the generator set 
5 component ? 
6 A. I don't believe we were asked to review 
7 those proposals. 
8 Q. Do you recall if you, meaning Alpha 
9 Engineering, ever submitted a proposal with regard to 
10 the -- providing the generators? 
11 A. Providing the generators? 
12 Q. Yes. 
13 A. It seems like we looked at another 
14 alternative, another purveyor of generator systems 
15 that we got a price from, but I don't remember who 
16 that was. But it seems like we did get a cost from 
17 somebody else. 
18 (B. Gardner Deposition Exhibit No. 14 
19 marked for purposes of identification.) 
20 Q. (By Mr. Rust) I'm showing you what has 
21 been marked as Exhibit 14 and ask if you can identify 
22 that document. 
23 A. Yes. I guess we provided a separate price 
24 J for a Cummins/Onan generator set. 
Q. Do you know that now as you sit here? 
**ROBERT STANLEY COURT REPORTING (435) 688-7844** 
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least on one occasion you were in attendance at a 
construction meeting. Do you recall that? 
A. If you would have done this about five years 
ago, I might have, but I don't know, 
Q. What involvement, if any, did you have 
relative to the exhaust system that came from the 
generators? 
A. Me, personally? 
Q. Well, let's talk about Alpha Engineering. 
A. We would have received information from 
Wheeler or CAT --in fact, they gave us some details 
that we used in our construction drawings. We gave 
what information we had at the time of the bid, and 
then subsequently they -- I think when CAT came to 
install the engine, they did further detail on the 
exhaust system. 
Q. And let's talk about those details. Do you 
recall having any discussion with anyone either at 
Wheeler or at Caterpillar with regard to any 
information they supplied you? 
MR. READING: First of all, objection. As 
to what period of time? 
Q. (By Mr. Rust) Again, during the time that 
Wheeler or Caterpillar supplied you those drawings. 
You've referenced receiving them and incorporating 
**ROBERT STANLEY COURT REPORTING (435) 688-7844** 
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1 them. Ifm asking during that period of time. 
2 A. I don't recall any conversations. Ifm sure 
3 there are facts, information, or information that was 
4 sent during the period of construction, but I don't 
5 recall what that information would be. 
6 Q. Do you recall, as you sit here, when you 
7 received this material, these drawings, from either 
8 Caterpillar or Wheeler, whether you incorporated them 
9 wholesale or whether you adapted them or how you dealt 
10 with them? 
11 A. Normally we would -- I would assign it to 
12 Scott Christensen and he would --or whoever was over 
13 the project, which was, in this case, Scott 
14 Christensen, and he would work with the general 
15 contractor in adapting any new criteria that had come 
16 up since the original design. 
17 Q. Do you know where Scott Christensen is 
18 today? 
19 A. I don't. He lives in St. George. 
20 Q. Do you know what he's doing? 
21 A. He is a structural engineer and he is doing 
22 structural engineering for houses. 
23 Q. How long ago did he leave Alpha? 
24 A. About -- seems like three or four months 
25 ago. 
I 
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Hurricane power generation system. 
Q. And again, the top part of the drawing is 
looking down on the top of the building and the bottom 
is the side view. Is that correct? 
A. Yes. 
Q. And looking at the bottom part, it has 
something that says "exhaust vented through roof." Do 
you see that? 
A. Yes. 
Q. How was that further designed, do you know? 
A. At the time we were putting this to bid, I 
think we didn't have the information from the -- from 
Caterpillar at that point in time -- the details of 
the exhaust system. And that's why we -- I guess at 
the time it was bid, we didnft have the information to 
provide on the drawing. 
Q. And once you received whatever information 
that you did receive from Wheeler or Caterpillar, did 
you issue some additional drawings? 
A. I think -- I don't remember the full set. 
It seems like there was a drawing in the set that had 
the details -- had a few details more that we got from 
Caterpillar. But I can't remember if that was in the 
original bid or not. But it just seems like in our 
full set of drawings there's a little more detail on 
**ROBERT STANLEY COURT REPORTING (435) 688-7844** 
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t".tie roof exhaust. 
Q. Okay. Let me j <:* [ "'in no I 9010.9 
3 to mark this right now, but this is what we were 
provj ded by yoi ir coi 11 isel and it' s marked Bates stamp 
A.F: 1 through Bates stamp 14, which T undei nt t »o«ll was 
the set of the drawings. Why don1!, you look at that 
7 - .. tiios't documents that you've 
.-;. /.,*,. rying to describe. 
9 A. This is the detail they gave us at that 
10 point in 1. MUM, Sh<»r:l AK \\t)t\\ A . 
11 I We'll, get a copy of that here then. And 
telx me about that detail. What is it that it shows 
here? 
ast showing basically the diameter of the 
hole \.i-. s needed for the exhaust outlet. 
Anything else? 
You mean as far as the other details or — 
18 J r as the exhaust system. Was there 
19 I anything else on that palje, Bates .stamp Ah J;I, "fiat 
tells you about the exhaust system as the information 
21 - LI : pr ova ded to y ou either by Wheeler or CAT? 
22 A Mope. That's a.l 1 we have right there, 
23 U And is there anything else in those 
ma! ei iciJfr-. I hat w«ts provide*' hat give us any• more 
25 I detail about the exhaust system? 
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A. I don't believe so. I don't think we had 
the muffler information at that time. I don't believe 
so. 
Q. Do you recall receiving something subsequent 
to the -- these plans being issued that gave you more 
detail about the exhaust system or the muffler? 
A. I don't recall at this --at this point in 
time, I don't recall, but I would think we would have 
had to have something for the contractor during the 
time the roof installation took place. 
Q. During the course of Mr. Dutson's 
deposition, he indicated something about some 
additional plans coming after construction was under 
way. Does that refresh your recollection in any way? 
A. No. I'm sure there was ongoing information 
that we did get that we would incorporate into the 
contract. 
Q. Do you recall, in looking through all your 
materials, whether you came across any subsequent 
drawings? In other words, in preparation to supply 
this to our office, there was some --we were supplied 
with these, and I don't recall seeing any other 
drawings. 
A. I believe these were provided three or four 
years ago and I haven't reviewed anything since that 
**ROBERT STANLEY COURT REPORTING (435) 688-7844** 
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Q. So if the equipment that you were to 
supply was changed by either an addendum or a change 
order, you would then want a copy? 
A. That's correct. 
Q. Otherwise you would not? 
A. That's correct. 
Q. All right. If you would take a look in 
that other binder in front of you, Exhibit Number 18. 
(Discussion off the record.) 
Q. Do these documents look familiar to you? 
A. Yes, they do. 
Q. What are they? 
A. It is a detail of an exhaust thimble. 
Q. Do you recall, as you look at them, 
whether these are the diagrams and documents that you 
faxed to Hurricane City in response to their request 
for details concerni-ng the thimble and the exhaust 
system? 
A. I don't know if these were the exact 
documents. 
Q. Did Wheeler have — strike that. 
Do you have any reason to suspect that 
they are not the documents? 
A. No. 
Q. Do you know if you provided any other 
CitiCourt, LLC 
801.532.3441 
PROPOSAL TO PROVID C1 
STANDBY GENERATION SYSTEM 
FOR THE 
CITY OF HURRICANE 
T 
FEBRUARY 1999 
PREPARED BY ALPHA ENGINEERING C( )MPAl\) 
G6 ALPHA ENGINEERING COMPANY 
1-18 East Tabernacle Brent E. Gardner. PE 
Si Geoigc. Ulah X-1770 George W. Spencer. Jr.. PE 
Id- (435) 628-6500 Scott E. ChnMenscn, PE 
I'nv (435) 628-6553 Russell L Owens, PE 
Scott P. Wooslex, PES 
Christopher S. Peterson, £11" 
Christopher D Beers. E1T 
Scott Taylor, EIT 
Februarys. 1999 
Hurricane Cily Power 
c/o Don Johnson 
487 North 870 West 
Hurricane. Utah 84737 
Re: Bid for Standby Generation System 
Ladies and Gentlemen: 
We are pleased to provide our proposal for a standby generation system. It is our understanding 
the Power Department has explored an option using Wheeler Power Systems contemplating two 
1640 KW generator sets and desires similar competitive bids. 
We have teamed with Cummins/Onan and Interstate Rock Products to provide the following bid: 
2 Each Cummins/Onan 2000 DQKC GenSet (2:000 KW) $510,961.00 
2 Each Utility Grade Switchgear 106,975.00 
1 Each Approx. 32 ft. x 38ft. Building w/ foundation 119,380.00 
1 Each Convault 10.000 gallon diesel fuel storage tank 
with containment 32.581.00 
Total Installed Price: $769,897.00 
The system will be a complete turn key to the utility switchgear bus connections. The power 
department will be responsible for any connections and voltage transformation for distribution 
and transmission. It is our understanding the system will be installed on property owned by 
Hurricane City near the current power yard. The prices quoted are good for 60 days from the 
date of this proposal. 
It should be noted that this proposal includes 720 KW additional generation capacity and a 
building to house the generation facilities including grading, which are additional items not 
included in the Wheeler proposal. 
COZ00915 
Hurricane City Power 
February 3, 1999 
Paae 2 
Brent E. Gardner. P.E. of Alpha Engineering has been involved with numerous generation 
facilities including the Quail Creek HydroplanL Ruedi Dam and Vallecito hydroplants and the 
City of St. George Generation facilities site work (shown on the front cover). Cummins/Onan 
have been in the generation business for over 70 years and literature regarding their experience is 
enclosed for your review. Interstate Rock has constructed numerous facilities housing generation 
equipment. We feel our team can provide a cost effective solution to provide Hurricane City 
with standby generation. 
I have also included in our proposal financing options for the facility prepared by Zions First 
National Bank. We would also be happy to assist in obtaining favorable financing for the 
project. The options are based on a $1,000,000 project cost and show initial annual payments as 
follows: 
10 Year Amortization Equipment Lease Purchase 
20 Year Amortization Equipment Lease Purchase 




If we can provide any additional information please feel free to contact us. We look forward to 
the opportunity of working with you on this important project. 
Sincerely. 
/ p - r e J ^ ^- - ^ U ^ H C ^ 
Brent E. Gardner 
Alpha Engineering 




DIVISION OF CUMMINS INTERMOUNTAIN, INC. 
1/29/99 
GenPlvs Division of Cummins Jntermountain. Inc. 
1033 South 400 West 
Salt Lake City, Utah 84101 
801-524-J 384 Phone 
801-524-1359 Fax 
CUM MINN/ON AN DIESEL GENERATOR SET 
PowerCommand Control 
Microprocessor-based control of all engine and alternator functions 
Digital fault codes 
Digital display panel 
Analog instrumentation displays performance trends, easy-to-read 
US Standard or Metric (Si) measurement display 
Automatic remote start 
Vibration isolators protect control electronic and circuitry from vibration 
UL508 listed. Meets requirements of NFPA110 for level 1 Systems 
Meets Mil Std 461C, part 9; JEC Std 801.2,801.3, 801.5 for radiated and 
conducted emissions 
Standard Control Description 
Remote Starting, 24 volt, 2 wire (or communications link) 
Digital Display Panel 
Sealed Front Panel, gasketed door 
Panel Back-lighting 
Cycle Cranking Control, with selectable number of cycles, "cranking" and 
"off" time periods 
Idle Mode Control 
Self Diagnostics and Circuit Board Diagnostic LED's 
Separate Control Interconnection Box 
Selector Switches 
Run-Off-Auto Switch 
Emergency Stop Switch 
Reset Switch 
Menu Switch 
Voltmeter/Ammeter phase selector switch with phase and scale indicating 
lamps 
Panel Lights switch, with 10 minute auto switch off 
Analog Meters 
Analog % of Current Meter (Amps) 
Analog % of Load Meter (kW) 
Analog AC Frequency Meter 
Cummins/Qnan Diesel and Gas Powered Generator Sets _^____ 
World Class Power Power Generation Leaders 
C07IHIMKS 
DIVISION OF CUMMINS INTERMOUNTAIN, INC. 
1/29/99 
GenPIus Division of Cummins Inter mountain, Inc. 
1033 South 400 West 
Salt Lake City. Utah 8-1101 
801-524-158-1 Phone 
801-524-1359 Fax 
Analog AC Voltage Meter 
AC Al terna tor Da ta 
AC Voltage Line to Line 
AC Voltage Line to Neutral 
AC Current by Phase 
AC Kilowatts 
AC Kilowatt Hours 
AC Power Factor 
Engine Data 
Engine Oil Pressure 
Engine Coolant Temperature 
Engine Oil Temperature 
Engine RPM 
DC Battery Voltage 
Engine Starts Counter 
Engine Running Hours 
Shutdown Functions (Failure) 
Low Oil Pressure Fault 
Low Coolant Level Fault 
High Engine Temperature Fault 
Overspeed Fault 
Fail to Crank Fault 
Overcrank Fault 
AC Alternator Shutdowns 
AC Undervoltage Fault 
AC Overvoltage Fault 
Underfrequency Fault 
Alternator Over Current 
Alternator Short Circuit Fault 
Magnetic Pickup Failure 
Emergenq7 Stop Fault 
Warning Functions (Pre-Alarms) 
Low Oil Pressure 
High Engine Temperature 
Oil pressure sender failure 
Temperature sender failure 
Cummins/Onan DieseJ and Gas Powered Generator Seis 
World Class Power Power Generation Leaders 
COZ00919 
DIVISION OF CUMMINS INTERMOUNTAIN, INC. 
1 729/99 
GenPlus Division of Cummins lntermountain% Inc. 
J033 South -100 West 
Salt Lake City, Utah 8-4101 
801-52-1-J 384 Phone 
801-524-1359 Fax 
• Alternator Over Current 
• Low Engine Temperature 
• Engine Overload, with load shed contacts 
• Low Fuel Level 
• Low Battery Voltage 
High Battery Voltage 
Weak Battery 
• Up to Four Customer Inputs 
PowerCommand Control Features: 
"• Microprocessor based control. 
• AC Metering; both analog (% load, Hz, AC Volts, % Amperes) and RMS 
digital metering (AC Amps, AC Volts, Hz, KW, KW hours, Power factor). 
• Generator Protection with Alarm and Status Indication. 
• Engine Protection with Alarm and Status Indication. 
• LED Alphanumeric Display - 2 lines, 16 characters per line. 
• A m p Sentry™ for Paralleling Protection. 
• Single membrane, dust-tight control face with gasket enclosure. 
• Standard Emergency' Stop. 
• GenSet" Run /Off /Auto" Selector Switch. 
• Voltage Regulator. 
• Isochronous Governor Control. 
• Isochronous Paralleled Load Sharing. 
• Breaker Control Push-Buttons. 
• Automatic Synchronizer- Voltage and Phase Matching. 
• Permissive Svnchronizing Check Relav. 
• Smart Starting Control System - Fuel ramping, Cold Starting, Reduced Black 
Smoke. 
• Battery Monitoring System - Weak Battery Indication. 
• Engine start and stop (cool down) time delays. 
• Self Test Diagnostics. 
Cutpmins/Ooan Diesel and Gas Poweren Generator Sets 
World Class Power Power Generation Leaders 
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GenP/us Division of Cummins lniefmountain. Inc. 
1033 South -tOO West 
Salt Lake City, Utah 84101 
801-524-1384 Phone 
801-524-1359 Fox 
• Service DiagnosticRS232 Port. 
• Customer auxiliary contacts 
Amp Sentry™ Protective Features: 
• Generator Set Overload 
• Alternator Overcurrent 
• Alternator Short Circuit 
• Fail to Synchronize 
• Circuit Breaker Fail to Qose 
• High and Low AC V oltage 
• Reverse Power 
• Under frequency 
• Loss of Excitation 
• Phase Rotation 
Ground Fault indication 
Ground fault indication included in control 
Standard Options 
Base Rails- Skid Mounted Engine, Generator, and Radiator 
Vibration Isolators-Spring Type-Zone 4 
Batteries- Group 8D Diesel Starting, 225 Amp/Hour 
Battery' Rack and Cables 
10AV 24 VDC, Wall mounted Battery Charger 
Governor- Cummins EFC ( Electronic Fuel Control) Isochronous type 
Exhaust System Accessories 
Critical Exhaust Silencers, Stainless Steel Flex Connectors 
Cold Starting Aids 
120/240/480 Volt 11,200 Watt Jacket Water Heater 
Switchgear fqtv 2 cubicles, one for each set) 
Cummjns/Onan Diesel and Gas Powered Generator Sets 
World Class Powe\ POM ei Generation Leaders 
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DIVISION OF CUHHINS INTERMOUNTAIN, INC. 
1/29/99 
GenPlus Division oj Cummins lntermountain, Inc. 
JOSS South 400 West 




3000AF/3 pole, insulated case breaker, DO/EO, LSI trip unit, 120V 
Close, 24VDC trip and 2 A /B aux. Contacts 
PowerCommand Control generator annunciator 
Lockout relay (86) 
CPT for control Power (480/120) 
CTs 3000:5 
PTs 480/120 V 
Digital meter for generator 
Phase sequence relay (47N) utility grade 
:
 Over/under frequency relay (81 o/u) utility grade 
Mies. Parts for proper system operation 
Start up Services and Warranty 
Price includes Start up Services and initial fill of oil and anti-freeze 
Warranty is 1 Year from date of Start up, pricing for extended warranty 
available upon request. 
Operation and Maintenance Manuals-3 Copies 
Clarifications 
Not included in this Proposal are: 
1. Mounting or foundation bolts. 
2. Off engine fuel piping, water piping, off generator or 
control panel interconnect wiring. 
3. Main fuel storage tanks, except as noted above 
4. Ventilating or exhaust ductwork or piping, insulation, 
adapters, louvers, except as noted above 
5. Permits and fees, sales tax if applicable 
6. Costs of moving, setting up, or storing equipment at the 
jobsite 
7. Fuel or other supplies for testing except as noted above 
8. Installing contractor is responsible for off loading 
Cummins/Onan Diesel and Gas Powered Generator Sets 




February 24, 1999 
tor. Don Johnson 




Enclosed is a "Punch List" showing what we propose to provide in our *Turn 
Key" bid: 
1- 2 ea.- Caterpillar 3516/1640 kW, 480 volt Diesel Generator sets. 
2- 2 ea.- Utility paralleling control panels. 
3- 2 ea.- 85 DBA walk in type sound attenuated enclosures. (Includes lighting 
and 100-amp distribution panel for shore power.) 
4- 2 ea.- Concrete pads for generators atr\d enclosures. 
5- 1 ea.- 10,000 gallon fuel tank installed in a concrete containment. 
6- 1 Lot- Piping from fuel tank to generator sets, (maximum distance of tank 
from generator sets must be less than 25 feet) 
7- 1 Lot- Electrical wiring from generators to control panels and distribution 
panel. (To include load cabling, control wiring and wiring from 
generator to distribution panel for battery chargers, enclosure 
lighting and block heaters. Wiring from control panel bus at load side 
of breaker and shore power will be responsibility of others) 
8- 1 Lot- Setting and anchoring of all supplied items. 
9- Testing and commission entire system. 




11- 1 Lot- Technical information and filing assistance for operation permitting 
of equipment with the State Air Quality. (Wheeler Power Systems 
will provide up to $3,500.00 of the cost to acquire permitting. I f the 
State will allow the use of our Enerac hand held test equipment, we 
will provide testing data.) 
We are proposing to supply a complete operating system at 480 volt. All 
items in our scope of supply will be installed, connected and tested. Your 
responsibility will be at the point of the load side of each generator set breaker. 
No items in our scope of supply will require your involvement except the proper 
grading of site and anything you wish to modify different to our scope. 
I hope this provides you with the information you require. I f I may be of any 








Court Repor t ing 
ROBERT STAINL.UI 
COURT REPORTING, INC. 
Post Office Box 3079 
S t George, Utah 84771 
(435) 688-7844 
Fax (435) 628-3575 
e-mail: rstanleyrpr@msn.com 
IN THE FIFTH JUDICIAL DISTRICT COURT 
IN AND FOR WASHINGTON COUNTY, STATE OF UTAH 
oooOooo 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiff, 
vs. 
WHEELER MACHINERY CO. and ROES 1 
through 50, inclusive 
Defendants. 
Case No. 030501330 
Judge: G. Rand Beacham 
Deposition of: 
RICHARD CARLSON 
The deposition of RICHARD CARLSON, a 
witness in the above-entitled cause, taken at the 
instance of the Plaintiff, at the law offices of 
Durham Jones & Pinegar, 192 East 200 North, Third 
Floor, St. George, Utah, on Tuesday, August 10, 2004 
at the hour of 9:30 a.m., before Karina Palmer, 
Registered Professional Reporter, Certified.Real-Time 
Reporter, and Notary Public in and for the State of 
Utah 
oooOooo 
R. CARLSON 8/10/04 36 
there that appears to be different than the first. 
Can you identify whose writing is on these first two? 
A. That's all mine. 
Q. Is it? So sometimes you write in cursive 
and sometimes you print? 
A. Yes. 
Q. Look at the third page. That's still --
MR. BELNAP: Do you mean the fourth? 
Q. (By Mr. Rust) Excuse me, the third invoice, 
the fourth page. That's also all your handwriting? 
A. Yes. 
Q. Okay. Tell me about that. 
A. Well, that's the bill that I gave to CAT 
Power for installing the piping through the. roof and 
thimble. I installed what they call a slip blind to 
protect the motor, the exhaust portion of the motor, 
from -- until they installed the muffler, to keep rain 
and dirt and dust and stuff out of the motor. 
Q. Is that something that then is removed 
after? 
A. Yes. 
Q. And then what's the last line -- I'm not 
sure if I can read that. 
A. It says finish exhaust piping from muffler 
details, weld flanges on top of generators. 
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1 Q. What does muffler details mean? 
2 A. Well, that's the pipe through the roof. Any 
3 piping whether it be a straight piece or a curved 
4 piece or U-shaped piece is a detail. It's a piping 
5 detail. 
6 Q. And so the pipe that went from the engine to 
7 the muffler is called a muffler detail? 
8 A. Correct. 
9 Q. And again, you were instructed on whom to 
10 bill for this particular invoice? 
11 A. Correct. 
12 Q. Do you remember specifically whether it was 
13 Don or Bob who told you to bill this to Wheeler? 
14 A. No, I don't remember specifically. 
15 Q. Then the next -- the next invoice, what is 
16 that? 
17 A. This is on the piping from the radiators to 
18 the motor. 
19 Q. So it had nothing to do with the exhaust. 
20 A. No. 
21 Q. And then the final page, what is that? 
22 A. Okay. This is where we had to put the 
23 piping through the wall. They had a block building 
24 and we had pieces of pipe in the wall, and we had to 
25 cut our details to fit the pipe and then weld 'em in 
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1 place. 
2 Q. Is there anything on that last page that 
3 reflects doing the exhaust? 
4 A. No. 
5 Q. Is there any of these invoices that reflects 
6 your work on the cap --on the rain cap? 
7 A. Well, I didn't call it out separately. I 
8 don't call out everything I do. I would have to say 
9 that it would have been on the finished exhaust piping 
10 from muffler detail. 
11 MR. COTTON: Which invoice is that? 
12 THE WITNESS: That's 99-643. 
13 Q. (By Mr. Rust) Do you know whether you 
14 charged the City for any work on the cap -- rain cap? 
15 A. I don't believe so. That was so long ago, I 
16 don't remember for sure. 
17 Q. Do you have copies of your invoices that you 
18 sent to the City? 
19 A. Yes, I do. 
2 0 MR. RUST: Can we get copies of those? You 
21 don't have those here, Paul? You do? Okay. 
22 Q. (By Mr. Rust) Maybe you could, with the 
23 assistance of your counsel, look through and see if 
24 there are any of those invoices that reflect anything 
25 to do with the exhaust system and specifically the 
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r a m cap. 
A. (Witness complies.) 
No, there's not. 
Q. (By Mr. Rust) You've now had occasion to 
look through the invoices to the City -- or, your 
copies of the invoices to the City and you haven't 
been able to find anything with regard to billing the 
City for any work on the rain cap? 
A. No. 
Q. Is there any of the other invoices that are 
part of Exhibit 2 that -- other than the one that 
you've mentioned, which is the very first invoice that 
we looked at, that would reflect work on the rain 
cap? 
MR. COTTON: That's not accurate. 
A. No. 
MR. COTTON: Well, let me just object to the 
form of the question. Misstates the evidence. 
Q. (By Mr. Rust) I was just simply referring 
you to the -- your prior testimony. 
I'm sorry. It was the third invoice. 
That's what it was, the third invoice that you talked 
about that. Other than that third invoice, is there 
any of the other invoices that are part of Exhibit 2 
that reflect work on the rain cap? 
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Q. And that was predetermined before you got 
there? 
A. Yes. 
Q. With respect to the rain cap, when the --
you indicated that you cut 6 inches from opposite 
sides? 
A. No. Half inch off of each side. 
Q. One-half inch. 
A. Yes. 
Q. When you cut the one-half inch, was that 
measurement, the amount that you would cut, determined 
by Don Johnson? 
A. No, it was determined by the framework. 
Q. Just the amount of space needed --
A. To get the rain cap in there, yes. 
Q. Once the rain cap -- now, what was the rain 
cap fitted between? When you cut the half inch, what 
was the half inch facing? 
A. It was facing the channel. 
Q. And the channel is metal? 
A. Yes. 
Q. Did you weld the channel to the rain cap? 
A. No. 
Q. Was there space, then, between the channel 
and the rain cap? 
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and he was introduced to me by Don Johnson. 
Q^ . And when Bob Spears was there, did you have 
a discussion about the work you would do on the 
muffler? 
A. I didn't do any work on the muffler. 
Q. I mean, relative to the muffler, the 
framework. 
A. No. 
Q. Tell us what discussion you had with Don 
Johnson and Bob Spears. 
A. I met Bob Spears the second time I was at 
the job site, and he told me then that Wheeler would 
be paying for some of the installation of this and 
that he would get with Don and let Don know what was 
going to be billed to them and the rest would be 
billed to the City. 
Q. So based on that understanding that -- or, 
that discussion that you had with Mr. Spears, you then 
later prepared invoices for your work? 
A. Yeah. I prepared invoices for the work that 
they explained to me that Wheeler would be paying for 
and the rest would be to the City of Hurricane. 
Q. And from October 1999 to today, has Wheeler 
ever indicated to you that you should not have billed 
them for something reflected in those invoices on 
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1 E x h i b i t 2? 
2 J A. No. 
3 Q- The framework that you created or prepared 
4 for the muffler, how did you determine where the 
5 bracing would be located? 
6 MR. BELNAP: Are you talking about the 
7 channels, Counsel? 
8 MR. COTTON: Not the channels; the 
9 cross-bracing. 
10 MR. BELNAP: But the metal bracing? 
11 MR. COTTON: Yes. 
12 A- Well, I followed the bracing that was on the 
13 muffler. 
14 Q. (By Mr. Cotton) Did you have anything to do 
15 with the determination or decision as to where the 
16 bracing would be located on the muffler? 
17 A. No. 
18 Q. That was already -- the bracing -- strike 
19 that. 
20 Where the bracing corresponded to the 
21 muffler, those locations were predetermined? 
22 A. Yes. 
23 Q. How did you determine where the channels 
24 would be located? 
25 A. I followed the feet of the muffler. 
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bringing it into the building and setting it into 
place and giving the City of Hurricane a proper 
project to code. 
Q. What about any portion of the exhaust 
system; did you have any involvement with that? 
A. Our involvement on the exhaust system was 
to -- this was a truss choice roofing system and it 
had the GenFlex on top of that, which is a rubber 
roof. And we laid out the trusses and had to make 
involvement with the City as well as with Wheeler on 
the proper clearances, fire clearances, space 
clearances from flammables to make the exhaust system 
go up out of the roof. 
Q. And how did you do that? How did you get 
the proper fire clearances? 
A. At a meeting we had we requested and Wheeler 
told us that they would give us a plan of how the 
exhaust system was going to work. And when they sent 
that plan to us, we — and after the machines got 
there, then we worked quite closely with Mr. Carlson 
out on the back. He set up his little shop there in 
the back and built the exhaust system and we helped 
set the generators and set 'em in place. And then we 
built the roof around on top. We brought the City of 
Hurricane's building inspector over so that we could 
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1 get -- make sure that we had proper clearances, which 
2 J was done. 
3 I remember there being quite a nervousness 
4 about how the stack was going to go up on top and how 
5 it was going to be supported. This was a truss choice 
6 roof so there was going to be quite a bit of weight 
7 involved with the manifold system up on the roof --
8 the turbo whatever you call -- the chimney system. We 
9 needed to make sure we had enough support as well as 
10 clearances from flammables. And there was two or 
11 three meetings that we had to make sure that the 
12 design met this, as well as the City was involved with 
13 their — the City inspector as well as ourselves. 
14 Truss choice is a metal truss with a 2-by-4 
15 attached to the bottom as well as a 2-by-4 attached to 
16 the top. It's approximately, I think, 18 inches 
17 wide. And I remember we doubled going horizontally, 
18 however the -- and perpendicular, we set our -- but we 
19 had to double that because of the weight of the piping 
20 that was going up and out to get into these turbos. 
21 The City and Wheeler designed a noise factor 
22 with these things so that when the exhaust went out, 
23 then it wasn't too noisy for the public as well as for 
24 the smoke. 
25 On top of the truss choices we did inch --
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Q. Okay. 
A. Does that make sense, to double up? 
Q. Are you talking about stacking, what, a 
2-by-4, a 4-by-4? 
A. Stacking it together. In other words, 
therefs two joists together. 
Q. Double up the joists next to each other. 
A. Uh-huh. 
Q. And you b e l i e v e t h a t where t h e e x h a u s t came 
through t h e r e was about a 30- inch c l e a r a n c e ? 
A, Uh-huh. 
Q. You're going to need to say "yes" or "no" 
for her, 
A. Yes. Yes, plus or minus variables of a half 
or three-quarters of an inch. 
Q. Now, with regard to that roof, was that 
originally designed as that type of a truss roof, the 
building itself when it was initially designed? 
A. We took the original design --we didn't 
change the design. The only thing we had to change 
was the spacing to accommodate the weight 
requirements. 
Q. And when you say change the spacing, did 
that mean make it closer together or further apart? 
A. Further apart where the stack came through, 
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1 | where the exhaust system came through, and whenever 
2 | you go further apart, you have to accommodate on -- to 
3 I the side to give it strength to hold it up. 
4 Q. And you say that you brought in the building 
5 inspector with regard to those clearances? 
6 A. Uh-huh. 
7 Q. Who was that building inspector? 
8 A. I can!t -- I was trying to find his name but 
9 I - -
10 Q. He was an employee of the City? 
11 A. He was an employee of the City. 
12 Q. And. did you specifically point out the 
13 clearances, where the stacks would be coming through? 
14 A. Uh-huh. It was brought up in our meetings 
15 with Alpha Engineering, as well as myself, as well as 
16 with the City, and Don was specific about making sure 
17 we had the clearances done right. 
18 Q. When you speak of Don, that's Don Johnson? 
19 A. Uh-huh. 
20 Q. Yes? 
21 A. Yes, sir. 
22 Q. With regard to this plan of how the exhaust 
23 system would work, you say that Wheeler gave you such 
24 a plan? 
25 A. I remember going to one of the 
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preconstruction meetings and as -- we carried on with 
the building and we were waiting for Wheeler to give 
us a design to know what the smokestack turbo business 
was all going to entail. There was no design at the 
beginning of how that was going to entail. 
Q. And do you know if they gave such a plan? 
A. Yes, sir. 
Q. To whom did they give that plan? 
A. They gave it to Don Johnson and Alpha. 
Alpha was involved as well as myself. 
Q. And do you know that if, as a result of 
receiving that, Alpha Engineering made any changes to 
their design of their building? 
A. They just told me to get with the City and 
make sure that our clearances were correct. 
Q. Did you ever have any discussion with anyone 
at Wheeler Machinery about the design or plan that 
they gave? 
A. Yes, I remember being... 
Q. I remember being to a meeting what? 
A. I remember him finally showing up and I 
can't remember his name. It skips me. 
Q. Would that have been Bob Spears? 
A. Uh-huh. 
Q. Yes? 
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A. Yes, sir. 
Q. So Bob Spears came to a meeting. Do you 
remember who was present? 
A. I think he had his --he had someone else 
with him, the -- what we called the Wheeler installer 
man was with him, myself, Don Johnson, Mr. Christensen 
from Alpha Engineering was there. 
Q. At what point in the construction was this 
meeting? 
A. We had been waiting on him for quite a 
while, so I'm sure the -- it was before the units had 
showed up, and they were supposed to be on their way 
in the next couple of weeks, so it probably would have 
been about the time we had all the exterior concrete 
walls up and the truss joists were on site and we were 
just waiting for design. 
Q. Did you personally have any discussions with 
Mr. Spears about this design? 
A. I'm sure I asked him specifically to make 
sure that his design — I remember Don walking over to 
the building -- his office to get the latest design 
engineering that Mr. Spears had requested from his 
people. 
Q. My question is, do you recall yourself 
talking with Mr. Spears about that design? 
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A. After the facts got there, I went over 
there -- went over to him and Don Johnson and I and 
Mr. Christensen from Alpha, I'm sure, was right 
there. 
Q. Did you make any suggested changes? 
A. I just suggested I needed to know what the 
weight requirements were, the clearances would be as 
required by code. And Mr. Spears talked about his 
relationship with Mr. Carlson. Carlson from -- I 
can't remember exactly who that -- how that 
relationship was, but Mr. Carlson started to be 
involved with it. 
Q. And was there anything about any of the 
things that you saw that gave you concern about the 
roof design? 
A. No, sir. 
Q. Was there ever any discussion before the 
building was started about putting in a metal roof? 
A. I remember it was discussed but -- no. 
Whatever discussions happened, I wasn't involved. 
Q. Were you at any time ever asked to submit a 
bid for a metal roof? 
A. No. 
Q. Now, you talked about Mr. Carlson. What did 
you understand Mr. Carlson was going to do? 
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the City needed done. 
And how did you know he worked for Wheeler? 
That's all I can remember. 
I mean, did he tell you that? 
No, but it was brought out in the meetings. 
And by whom? 
In our meetings, in our construction 
But who said -- who, in your meetings, said 
that he was being paid by Wheeler? 
A. It was --as far as I can remember, at this 
point, it would have been Don. 
Q. But you, again, didn't have anything to do 
with how Mr. Carlson was paid. 
A. No, sir. 
Q. And if, in fact, he was paid by Wheeler or 
if, in fact, he was paid by the City, you would not 
know that. 
A. No. 
Q. Now, let's go back to this muffler system. 
The brackets that he was putting on, who designed that 
system, the brackets? 
A. At this point, sir, the only thing I can 
remember is that the -- everything involved with the 
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turbo exhaust system was designed by Wheeler when they 
gave us the design. 
Q. Do you know if they -- if that design 
included brackets for the muffler? 
A. Yes, it should have. 
Q. Do you know that as a fact? You said it 
should have. Do you know whether, in fact, it did? 
A. No. It had to hold up the system to come 
out of the roof and over, and it was very heavy. I'm 
sure it was on that design. 
Q. Do you remember having at least weekly 
construction meetings? 
A. If they weren't weekly, they were 
semiweekly. 
Q. And who would be in attendance at those 
construction meetings? 
A. Myself, Scott Christensen, sometimes Brent 
Gardner. Brent was there about every other time. Don 
Johnson, Mac Hall/ usually one of Don's people was 
there. 
Q. Anyone else? 
A. Not on a norm. 
Q. Do you recall any construction meeting where 
a representative of Wheeler was in attendance? 
A, Uh-huh. 
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A. No, sir. 
Q. So as you sit here with the preconstruction 
occurring on August 9th and the first dated 
construction meeting of Exhibit 10 being August 2 0 th, 
do you believe there were any meetings between those 
times of August 9th and August 2 0th? 
MR. COTTON: For which there were minutes? 
Q. (By Mr. Rust) For which there were minutes? 
A. No, sir. 
Q. Now, as I've looked through Exhibit No. 10, 
I do not see any names other than Jay, Mac, Don, 
Scott, and^Brent. I'm wondering if you would also 
look at those minutes and confirm that that's --
A. On the first meeting or --
Q. On any of the meetings. I mean, there are 
some that there are fewer than that that were in 
attendance, but..• 
A. That appears to be the case, yes, sir. 
Q. And any time that they have Jay, even though 
it's spelled out J-A-Y, that would be you, correct? 
A. Yes, sir. 
Q. And Mac would be Mac Hall? 
A, Yes, sir. 
Q. And Don would be Don Johnson? 
A. Yes, sir. 
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Q And Scott would be Scott Christensen. 
A. Yes, sir. 
Q. And Brent would be Brent Gardner. 
A. Yes, sir. 
Q. And other than Don's secretary, who you said 
took these minutes, was there anyone else who was 
generally in these meetings? 
A. Shelly I think was -- this was generally the 
case that there was those four or five. 
Q. And --
A. With particular attention to October 14th 
construction meeting. 
Q. Okay. Tell me about that. 
A, The thimbles are to arrive next Wednesday 
and Bob Spears and the CAT installers will be here on 
Monday. The contractor will build a cricket using the 
celtex, fill the center between the muffler supports 
and then place the EPDM roofing material up and over 
the top of the roofing supports while using flashing 
around the opening. 
I remember Bob being a day late or two but 
he did show up with the CAT installers. 
Q. Do you know the source of manufacturer—for 
the mufflers? In other words, who provided those? 
Who manufactured them? 
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A. I don't recall. 
Q. Do you know who was the source for the 
thimbles? 
A. All I know is that CAT was supposed to 
supply the thimbles. 
Q. Do you recall any discussion with anyone 
about who was actually --
A. If I can -- I thought the muffler system was 
to be designed and then built on site, which I thought 
it was. Then we had the radiator system, which was 
supplied by CAT, which was on the north side of the 
wall. 
Q. Okay. 
A. And that was brought in. But I thought the 
mufflers were pretty well built on site. 
Q. Do you recall any discussion about whether 
the cost of installing the exhaust system was to be 
borne by Wheeler or not? Do you recall that kind of a 
discussion? 
A. Reword the question, please. 
Q. With regard to the actual cost of installing 
the mufflers and the exhaust system, not just 
supplying it but actually installing it, do you recall 
any discussion about whether --do you recall any 
discussion -- raising the issue as to who was going to 
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pay for that installation? Or maybe better stated, 
whose responsibility it was as part of their contract 
to install? 
A. I would say it was CAT'S responsibility. 
Q. No, I mean, do you recall a discussion about 
that? 
A. On whose responsibility? 
Q. Yeah. 
A. I know that there was two or three 
discussions over design and -- sir, that's all I can 
remember is that there was two or three discussions 
about design. We were waiting for Wheeler to come up 
with a design criteria for that system, and I know 
that Mr. Spears showed up and we had a talk about as 
far as who was supposed to compensate who on the -- I 
knew that his --he had an agreement somehow with the 
City on he was supposed to -- Mr- Spears -- when I say 
Mr. Spears, that would be CAT — was supposed to do a 
deal with Mr. Carlson. I knew that was a separate 
deal. 
But we were supposed to work with — when I 
say "with, " with means as a general -- and you have a 
separate company doing a portion of the work, you_work 
with them because thatf s part of your requirements as 
a general contractor with the owner. 
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A. You got to remember we have installed a 
lot of thimbles since these thimbles. 
Q. I understand. I understand. And it's 
perfectly understandable. 
Now, Mr. Carlson recalls that he installed 
the rain cap portion of the thimble. 
MR. RUST: Just for clarification, are you 
identifying the thimble and the rain cap as one item? 
Because I don't think they are. I think that they 
are compatible. But to the extent that you're 
identifying them as one item, I'll object to the 
characterization. 
MR. COTTON: I have never seen a thimble 
that's sold without a rain cap. If they're sold as 
one item, I'm going to identify them as one item. I 
talked to the manufacturer yesterday and he said 
they're one item. 
Q. BY MR. COTTON: Anyway, do you recall that 
Mr. Carlson installed the rain cap on the — I guess 
over the exhaust pipe for this original substation? 
A. I do not recall that. I cannot remember. 
Q. Okay. Now, Mr. Carlson said that he 
shared this event where he says he was trying to fit 
the rain cap between two C channel rails and it 
didn't quite fit by about an inch, so he had to shave 
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off a half inch on either side, and he recalled 
having a conversation with you about whether to cut 
those half inches off. 
Do you have any recollection of that? 
A. No. I've already discussed this with --
THE WITNESS: I forget your name. 
BY MR. COTTON: Mr. Rust? 
Mr. Rust, and I don't recall the 
conversation. But looking at the invoice it says 
verbal Randy and Don, Randy being your mechanic. 
Q. Randy Dowse? 
A. Yes, that's correct. 
Q. And when we say "Randy Dowse," it's Randy 
Dowse of Wheeler? 
A. That's correct. 
Q. 
A. 
MR. RUST: Which invoice are you looking 
at? 
THE WITNESS: 99-643. 
MR. RUST: Okay. 
Q. BY MR. COTTON: And that suggests to you 
that Wheeler was aware of the work that Mr. Carlson 
was going to be doing? 
MR. RUST: Objection as to foundation. Go 
ahead. 
THE WITNESS: I have no idea. You know, 
**ROBERT STANLEY COURT REPORTING, INC.** 
EXHIBIT "I 
JOSEPH CRUST (2835) 
MATTHEW G. BAGLEY (6820) 
KESLER & RUST 
2000 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 532-8000 
Attorneys for Defendant Wheeler Machinery Co. 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR, 
WASHINGTON COUNTY, STATE OF UTAH 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiff, 
vs. 
WHEELER MACHINERY CO. and ROES 1 
through 50, inclusive, 
Defendants. 
RESPONSE TO PLAINTIFF'S 
INTERROGATOR'S AND 
! SECOND REQUEST FOR 
PRODUCTION OF DOCUMENTS 
Civil No. 030501330 
Judge G. Rand Beacham 
Defendant Wheeler Machinery Co. herewith responds to Plaintiffs Interrogatories and 
Second Request for Production of Documents: 
INTERROGATORY NO. 1: State all known addresses and telephone number for Bill 
Rose as used by Wheeler Machinery for communicating with Bill Rose since his retirement from 
Wheeler Machinery. 
REQUEST NO. 6: All checklists provided by Caterpillar or Wheeler Machinery relating 
to the installation of Caterpillar generators and any related exhaust systems which were in print 
prior to August 2000. 
RESPONSE NO. 6: To the extent there are any documents in Wheeler's files which might be 
considered "checklists," they have been previously produced. 
REQUEST NO. 7: The Caterpillar "Application Install Guidelines" referred to by Robert 
Spears in his September 16, 2004 deposition, which existed prior to August 2000. 
RESPONSE NO. 7: A CD containing the "application and installation guide" for Electric 
Power Generators in effect for the years 1999 and 2000 is enclosed. 
REQUEST NO. 8: All time cards for Randy Dowse for the period June 1999 to August 4, 
2000, as the term time cards was used during Randy Dowse's September 16, 2004 deposition. 
RESPONSE NO. 8: The time card records of Randy Dowse are still being tracked, but have not 
been found by Wheeler at this time. A search is continuing. 
REQUEST NO. 9: Telephone billing records for Robert Spears, Randy Dowse and Bill 
Rose for the periods as follows: Robert Spears - January 1999 to August 2000; Randy Dowse - June 
1999 to August 2000; Bill Rose - September 1999 to January 2000. The term telephone billing 
records refer to invoices issued by telephone companies for the individual's direct dial number at 
Wheeler Machinery and cell phone numbers for each individual for the referenced period, if Wheeler 
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Machinery paid said bills. 
RESPONSE NO. 9: Copies of telephone records retrievable in Wheeler's archives are enclosed. 
Only Bob Spears had a direct dial number and this information for that dial number cannot be 
located. 
DATED this / : day of October, 2004. 
KESLER&RUST 
lust 
'Attorneys for Plaintiff 
F:\DATA\JRUST\WHEELER\Response.Intcrr.Rcquest2.Hurricanc.wpd 
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Scott Lilja, Esq., Utah Bar No. 4231 
VAN COTT BAGLEY CORNWALL & McCARTHY 
50 South Main Street, Suite 1600 
Salt Lake City, Utah 84144 
Telephone: (801)532-3333 
Attorneys for Plaintiff 
Huey P. Cotton, Esq., California Bar No. 133076 (To be Admitted Pro Hac Vice) 
COZEN O'CONNOR 
777 S. Figueroa, Suite 2850 
Los Angeles, CA 90017 
Telephone: (213)892-7900 
Attorneys for Plaintiff 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR, 
WASHINGTON COUNTY, STATE OF UTAH 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiff, 
v. 
WHEELER MACHINERY CO. and ROES 1 
through 50, inclusive, 
Defendants. 
PLAINTIFF'S ANSWERS TO 
DEFENDANT'S SECOND SET OF 
INTERROGATORIES AND SECOND 
REQUEST FOR PRODUCTION OF 
DOCUMENTS 
Civil No. 030501330 
Judge G. Rand Beacham 
Pursuant to Utah R. Civ. Proc. 26 and 33, Plaintiff Utah Local Government Trust 
("Hurricane City") hereby responds to Defendant Wheeler Machinery Co.'s Second Set of 
Interrogatories. 
INTERROGATORY NO. 1: What do you claim that Wheeler was specifically 
required to do pursuant to its sale of generator sets to Hurricane City with regard to: 
a). Inspecting the work of those who installed the thimble, 
b). Inspecting the work of those who placed and secured the mufflers on the roof, 
c). Inspecting the work of Richard Carlson, 
d). Instructing City employees with regard to fire prevention. 
RESPONSE TO INTERROGATORY NO. 1: 
(a) Wheeler was required to determine if the thimble raincap was a safe distance from 
combustibles, including being in compliance with NFPA 37. In addition, see plaintiffs expert 
reports. 
(b) Wheeler hired Independent Welding to do a job, which included erecting the 
structure onto which the thimble raincap was a part. Wheeler is responsible to evaluate whether 
the structure as-built was (i) compliant with NFPA37, (ii) compliant with safe customs and 
practices in the industry, (iii) appropriate to its supporting building structure, including the added 
wood joist erected by Telecor. 
(c) See 1(a) and 1(b) above. 
(d) Wheeler was responsible to teach City employees about the safe operation and shut 
down procedure for the generators. And, once notified of a fire scenario, Wheeler knew or 
should have known that City employees had no experience in properly shutting down the 
generators after a fire occurred, inspecting the generator and its exhaust system after a fire 
occurred and/or knowing whether and when it was safe to attempt re-starts of the generator. 
Moreover, Wheeler's bid was selected because it promised local (St. George) area service for the 
generators. On the critical day of the fire, Wheeler elected to not offer that service to the City, 
which could have provided proper inspection, operation and securing of the generators. In 
addition, see plaintiffs expert reports. 
INTERROGATORY NO. 2: Identify the language of any agreement between 
Hurricane City and Wheeler on which you base any of your claims in response to Interrogatory 
No. 1 above. 
RESPONSE TO INTERROGATORY NO. 2: Though Wheeler wants to wiggle out 
of it now, Wheeler contracted to have the safety buck stop with Wheeler. Wheeler agreed as 
follows: Wheeler will be responsible for the installation of the . . . exhaust system . . . system 
will be a turnkey to the utility switchgear bus connections. The customer will be responsible for 
the building, foundation, share power for battery chargers and jacket water heaters, main fuel 
tank and containment, and connections from the switchgear to transformer(s). Wheeler Power 
System will start up commission and test the entire system for customer compliance. [Wheeler 
letter dated April 29, 1999]. 
INTERROGATORY NO. 3: Do you claim that Wheeler breached its contractual 
obligation relative to any of the items outlined in Interrogatory No.l above, and if so, in what 
way? 
RESPONSE TO INTERROGATORY NO. 3: Yes. See Expert Reports of David 
Toler, Richard McPherson and Jerry Thompson previously provided to you. In essence, Wheeler 
failed to inspect, certify and properly train City employees to handle a foreseeable hazardous 
situation created by Wheeler's completely inadequate supervision of the installation and 
operation of this generator set. 
INTERROGATORY NO. 4: Do you claim that Wheeler breached NFPA No. 37 and, 
if so, in what way? 
RESPONSE TO INTERROGATORY NO. 4: Yes. See responses above. 
INTERROGATORY NO. 5: Do you claim that except for a defective turbocharger in 
one or both of the generator sets at issue, the fire in question would not have occurred? 
RESPONSE TO INTERROGATORY NO. 5: No. 
INTERROGATORY NO. 6: Identify by name, address, and general description of 
expected testimony all person who you are considering to call as witnesses in this case. 
RESPONSE TO INTERROGATORY NO. 6: Plaintiff is considering calling each of 
the witnesses deposed in this case, Alpha Engineering's Scott Christensen and any or all experts 
designated by either side in this case. Plaintiff may consider modifying it's witness selection at a 
later date. These witnesses will testify about the same topics discussed in deposition and/or 
reports. Alpha Engineering's Scott Christensen is expected to testify about topics referenced. 
INTERROGATORY NO. 7: Identify the full amount of damages you are claiming in 
this case, the basis for your calculation of such damages, and the persons who are expected to 
testify concerning the same. 
RESPONSE TO INTERROGATORY NO. 7: Mac Hall, Tom Wedewer and Ann 
Webb will testify to the cost of repairing the burned out building and all items paid for as 
recoverable damages. The City deducted the cost of any betterments. The total amount of 
damages claimed will be $601,937.29, plus interest and such other relief as the Court deems 
appropriate. 
Huey P. Cotton, Esq., California Bar No. 133076 (To be Admitted Pro Hac Vice) 
COZEN O'CONNOR 
777 S. Figueroa Street, Suite 2850 
Los Angeles, California 90017 
Telephone: (213) 892-7900 
Attorneys for Plaintiff 
Scott Lilja, Esq., Utah Bar No. 4231 
VAN COTT BAGLEY CORNWALL & McCARTHY 
50 South Main Street, Suite 1600 
Salt Lake City, Utah 84144 
Telephone: (801) 532-3333 
Attorneys for Plaintiff 
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50, inclusive. 
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EXHIBIT 5 
JOSEPH C. RUST (2835) 
MATTHEW G. BAGLEY (6820) 
KESLER&RUST 
2000 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 532-8000 
Attorneys for Defendant Wheeler Machinery Co 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR, 
WASHINGTON COUNTY, STATE OF UTAH 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiff, 
v. 
WHEELER MACHINERY CO. and ROES 1 
through 50, inclusive, 
Defendants. 
REPLY MEMORANDUM IN 
SUPPORT OF ITS MOTION FOR 
SUMMARY JUDGMENT 
Civil No. 030501330 
Judge G. Rand Beacham 
Pursuant to Utah R. Civ. P. 7(c), Defendant Wheeler Machinery Co. ("Wheeler") herewith 
submits this Reply Memorandum in support of its Motion for Summary Judgment and in response 
to the opposition Memorandum submitted by Plaintiff Utah Local Government Trust (hereinafter 
"the City"). 
Because the memoranda filed in support and in opposition to this Motion make frequent 
reference to different components of the generator exhaust system at and above the roofline of the 
building that is at issue in this case, it is perhaps helpful to the Court to see diagrams of the same. 
Therefore, Wheeler has attached hereto, as Exhibit "A," representations of the exhaust system at 
issue that have been produced in discovery. The first page is Exhibit 1 to Richard Carlson's 
deposition and was drawn by him. The second page was produced at the deposition of Scott 
Kimbrough. 
RESPONSE TO THE CITY'S CLAIM OF DISPUTED FACTS 
The City has chosen to respond to Wheeler's proffered facts in a mamier inconsistent with 
the requirements of Utah R, Civ. P. 7. Rule 7(c)(3)(B) requires the following: 
A memorandum opposing a motion for summary judgment shall contain a verbatim 
restatement of each of the moving party's facts that is controverted, and may contain 
a separate statement of additional facts in dispute. For each of the moving party's 
facts that is controverted, the opposing party shall provide an explanation of the 
grounds for any dispute, supported by citation to relevant materials, such as affidavits 
or discovery materials. For any additional facts set forth in the opposing 
memorandum, each fact shall be separately stated and numbered and supported by 
citation to supporting materials, such as affidavits or discovery materials. 
That procedure calls for a citation to the record wherein the fact is disputed. The City has chosen 
to mix its argument with its claimed citations to the record. That methodology blurs the line 
between evidence and argument. For the purposes of this Reply Memorandum, Wheeler will simply 
point to the City's failures to adequately dispute the evidence, and then discuss the argument in a 
separate argument section. 
In this case, the City has chosen to restate all of Wheeler's proffered material facts whether 
expressly controverted or not. In fact, a good portion of them are admittedly undisputed (see 
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Plaintiffs responses to Facts Nos. 2,4, 6, 8, 9, 14, 33, and 35), while others merely add additional 
facts or arguments without actually disputing the fact at issue (see Plaintiff s responses to Facts Nos. 
3, 4, 5, 7, 10, 11, 12, 13, 16, 17, 18, 19, 22, 23, 25, 26, 29, 31, 33, 34 and 35.) Indeed, upon 
examination the only fact actually disputed by the City was whether Wheeler's representative gave 
instructions to Don Johnson to modify the generator sets' exhaust system, and specifically the rain 
caps attached to the exhaust pipes. The sole authority cited by the City for that disputed fact rests 
entirely on inadmissible double hearsay testimony (as discussed more fully below). 
Given that the vast majority of the City's "rebuttals" to Wheeler's statements of fact do not 
involve actually disputed facts, the City's statement that it has disputed "nearly all" of such 
statements cannot be accepted at face value. Compounding this shortcoming, the City fails to 
provide separate statements of additional facts in dispute, as otherwise required by Rule 7(c)(3)(B). 
To the contrary, the City intermixes non-disputed and disputed facts in its "rebuttals" to Wheeler's 
facts, while at the same time attempting to interject additional facts without identifying them as such. 
As a consequence, although Wheeler will do what it can to respond to what it thinks are attempts by 
the City to state additional facts in dispute, most if not all of those new "facts" are simply argument 
without adequate support in the record. 
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Fact No. 3. 
Examining the City's response to Wheeler's Fact No. 3, it is impossible to tell whether this 
response is an attempt to dispute Wheeler's facts, interpose a new statement of disputed fact, or 
simply an instance of argumentative commentary. 
Fact No. 12. 
There are several problems with the City's response to Wheeler's Fact No. 12. This response 
cites to the deposition testimony of Richard McPherson. However, this testimony in turn is premised 
on McPherson's hearsay testimony as to the contents of third-party conversations to which he was 
not a party. In other words, Mr. McPherson's testimony is a textbook instance of "double hearsay." 
In fact, it is this double hearsay that is the sole basis for the City's "disputed" fact as to Wheeler's 
direction of the generator exhaust system installation and modification. For example, on page 49 
of his deposition transcript, Mr. McPherson admits that the basis for his purported knowledge about 
the direction for rain cap modification comes from some second-hand discussions that he possibly 
overheard. Significantly, none of the speakers in those discussions was Robert Spears, the person 
whose testimony Mr. McPherson is purporting to relate. The only Wheeler representative identified 
by Mr. McPherson as participating in the purported conversation was Bill Rose. However, all parties 
who have testified thus far in this case have made clear that Mr. Rose did not come onto the job site 
until after all the equipment had been installed and was ready for start-up. See, e.g. Deposition of 
Randy Dowse at p. 11. Any conversation which McPherson tries to attribute directly to Spears rests 
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on a vague recitation of a conversation with Don Johnson, which constitutes inadmissible double 
hearsay. Moreover, Robert Spears has specifically refuted the remarks attributed to him by Mr. 
McPherson. (See Second Affidavit of Robert Spears, attached hereto as Exhibit "B," at fflj 2-6.) 
Thus, McPherson's testimony fails to raise a material issue of fact, inasmuch as it is based solely on 
inadmissible and inherently unreliable double hearsay. 
This defect also applies to every other instance where the City attempts to introduce the 
above-described double hearsay testimony for the proposition that Robert Spears directed the faulty 
modification of the rain caps with the oft-repeated statement, "Make it fit." The City cites to this 
testimony in one fashion or another in each of its responses to Facts Nos. 16-34. To the extent that 
any of these responses relies upon the double hearsay testimony identified above, it fails to create 
a material issue of fact to the same extent. It is noteworthy that the City is unable to adduce the 
testimony of either Mr. Spears or anyone who had direct conversations with him for this premise, 
and is expressly refuted by the one party alleged to have made it. (Exhibit "B," fflf 2-6.) 
Fact No. 13. 
The City's response to Wheeler's Fact No. 13 focuses on a claimed failure by Wheeler to 
submit any change orders after its February and April 1999 bid letters has been submitted to the City. 
However, the City assumes a fact not in evidence. The City has failed to produce any document or 
evidence in this case that would demonstrate that it ever actually accepted any one of Wheeler's bids. 
As shown in the citations supporting Wheeler's Fact No. 13, and as once again refuted by the 
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Affidavit of Robert Spears, no Wheeler bid was ever formally accepted by the City. (Exhibit "B" 
at f 8.) At most, the City paid Wheeler as a supplier against an invoice. 
Fact No. 15. 
The City's response to Wheeler's Fact No. 15 fails to challenge that fact in any substantive 
sense. Nowhere does the City identify any evidence that the activities stated were not performed by 
the City. In fact, all of the testimony in this case is that such items were performed by the City. The 
City provides no affirmative documentation to show that Wheeler ever paid for the muffler support 
apparatus, and indeed there is no affirmative evidence that Wheeler paid for any exhaust system 
installation work. At most, there is only evidence that Wheeler supplied the generator set 
components, including the welding of flanges onto the exhaust pipe. That is at best evidence that 
Wheeler supplied equipment, but is not evidence of installation. It is noteworthy that the City's 
challenge, like most of its explicit challenges to Wheeler's facts, is basically based on the double 
hearsay testimony of Mr. McPherson. 
Fact No. 16. 
The City's response to Wheeler's Fact No. 16 is unsupported. Apart from Mr. McPherson's 
unreliable double hearsay testimony, there is no direct evidence or testimony that Richard Carlson 
performed any of his work under the direction of any Wheeler employee. The most relevant and 
reliable testimony on this point, that of Richard Carlson himself, states that his work was done for 
and under the direct supervision and instruction of the City's supervisor, Don Johnson. 
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Q. And how did you physically, then, deal with that rain cap in securing it? 
R. I asked Don how he yd like me to put it on and he told me to make it fit in between the 
channel-iron spacer and the muffler and weld it to the pipe at a 3-inch height, I 
believe he said, above the thimble. 
Deposition of Richard Carlson, at p. 20 (Emphasis added). 
Facts Nos. 17 and 18. 
The City's responses to Wheeler's Facts Nos. 17 and 18 constitute argument and are not true 
disputes of fact. The City fails to challenge or controvert the cited testimony supporting Wheeler's 
Facts Nos. 17 and 18. 
Fact No. 19. 
The City's response to Fact No. 19 is simply to note that Wheeler has not produced certain 
of its time cards in discovery (which Wheeler has not been able to find). However, the depositions 
of Randy Dowse and Bob Spears, the only Wheeler employees who were involved with the delivery 
and set-up of the generator sets, have been taken and they have denied having any involvement in 
installing the exhaust system. Richard Carlson affirmatively stated that those Wheeler personnel 
were not present when the exhaust system was installed. The City is trying to fabricate an issue of 
fact where there is an absence of any fact. That is not a proper statement of disputed fact. Moreover, 
the City's citation to the deposition of Don Johnson for the proposition that Robert Spears and 
Randy Dowse approved the work on the cradle is not supported by that deposition. To the contrary, 
in those deposition excerpts, Mr. Johnson specifically says he did not recall any dealings with 
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Wheeler personnel with regard to the installation of the rain caps. The only reference to the name 
of Randy Dowse by Mr. Johnson came when he was to look at an invoice with Mr. Dowse's name 
on it. Despite review of the same, Mr. Johnson was unable to recall any of the details of the invoiced 
work. 
Facts Nos. 21-24. 
The City's challenges to paragraphs 21, 22, 23, and 24 are all flawed for the reasons 
described above, namely that there was no directive to "make it fit" coming from Robert Spears 
(Exhibit "B" at f^ f 2-6), and that such "testimony" comes in by way of Mr. McPherson's double 
hearsay testimony. The evidence in this case shows that such a directive came only from Don 
Johnson, the City's agent. 
Fact No. 34, 
The City's challenge to Wheeler's Fact No. 34 is based on some extremely vague comments 
made by Jvar Dutson, who admitted, however, that at no time were Wheeler representatives at the 
referenced construction meetings. Thus, there is no dispute that Wheeler did not participate in the 
construction meetings dealing with modification of the generator exhaust systems, and specifically 
with regard to installation of the 4x4 timbers. The deposition of Jvar Dutson does not say anything 
to the contrary. The Affidavit of Robert Spears remains unchallenged. 
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Fact No. 35. 
The City's response to Fact No. 35 does not dispute that statement of fact, but rather takes 
occasion to lay out legal argument. However, the numbered allegations in the City's Amended 
Complaint cited by the City as support for its legal arguments do not in fact say the things claimed 
by the City. 
ARGUMENT 
I. THE CITY HAS FAILED TO RAISE ANY ISSUE OF DISPUTED MATERIAL 
FACT. 
As noted above, the only instances where the City attempts to actually controvert Wheeler's 
proffered facts is through the deposition testimony of Robert McPherson for the proposition that 
Wheeler directed the modifications that gave rise to the harm at issue. Yet Mr. McPherson's 
testimony is based on double hearsay, and the City can provide no corroborating testimony from 
either Wheeler personnel or anyone who dealt directly with Wheeler who would have received such 
instructions. 
In other words, the City's opposition to this Motion relies wholly on inadmissible double 
hearsay testimony. The law is very clear that inadmissible evidence cannot serve as the basis for 
opposition to an otherwise well-supported summary judgment motion. GNS P'ship v. Fullmer, 873 
P.2d 1157, 1164 (Utah Ct. App. 1994) (inadmissible evidence cannot be considered in ruling on 
motion for summary judgment). This proscription on inadmissible evidence clearly applies to 
hearsay evidence offered for the truth of the matter asserted. Walker v. Rocky Mountain Recreation 
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Corp., 508 P.2d 538, 542 (Utah 1973) (hearsay that would not be admissible at trial will be 
disregarded where introduced in affidavit opposing summary judgment).1 
Here, both parts of the City's proffered hearsay testimony fail to come under any recognized 
exception to the hearsay rule, particularly since both portions of the hearsay are expressly offered 
for the truth of the proposition asserted, namely, that Wheeler ordered and directed installation of 
the faulty exhaust system. Moreover, such attenuated testimony is not of the same quality as direct 
first-party testimony adduced by Wheeler, and by itself cannot controvert or dispute such testimony. 
(Exhibit "B" at m 2-6.) 
Furthermore, the City's inadmissible double hearsay testimony is specifically contradicted 
by the all the other admissible testimony presented to the Court, which in every instance testifies or 
indicates that any such instruction came from Don Johnson, the City's agent. Mac Hall, Mr. 
Johnson's supervisor at the City, stated unequivocally in his deposition that all activity on the project 
ran through Don Johnson and that he, Mac Hall, did very little on behalf of the City to move the 
project along or to work with the various contractors and suppliers on the job. (Deposition of Mac 
Hall, at p. 5.) 
1
 Courts interpreting Fed. R. Civ. P. 56 have come to the similar conclusion. See, for 
example, Starr v. Pearle Vision. Inc.. 54 F.3d 1548, 1555 (10th Cir. 1995) (summary judgment rule 
precludes use of inadmissible hearsay testimony submitted in support of, or in opposition to, 
summary judgment); Thomas v. Int'l Bus. Machs..48 F.3d 478, 485 (10th Cir. 1995) ("hearsay 
testimony that would be inadmissible at trial may not be included in an affidavit to defeat summary 
judgment because a third party's description of a witness's supposed testimony is not suitable grist 
for the summary judgment mill") (internal quotation marks and brackets omitted). 
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Richard Carlson, the subcontractor performing the installation work, clearly testified that all 
instructions on modifying the rain caps came from Don Johnson as Mr. Johnson's instructions, and 
that he was not merely relaying instructions and information to Carlson from Wheeler. Carlson's 
testimony is clear that the Carlson and Johnson were on the roof when they realized together that the 
rain cap would not fit between the cradle Mr. Carlson had created. Carlson asked Johnson for 
Johnson's advice, and Johnson told him to make the rain cap fit. (Richard Carlson Deposition at p. 
20.) There was no instruction from a third party, nor did Johnson communicate with a third party 
prior to giving the "make it fit" instruction. As noted in Carlson's testimony, all these actions and 
decisions were made on site in the course of one day while Carlson and Johnson were on the roof. 
(Richard Carlson Deposition, p. 53.)2 
The City's reliance on attenuated, unreliable and inadmissible double hearsay testimony put 
into the mouth of their expert witness Richard McPherson, who had no personal involvement in this 
case during the events in question, fails to raise a material issue of fact. The City is unable to 
provide any corroborating testimony from persons or parties directly involved in this case or in the 
purported "make it fit" instructions. Indeed the whole of the admissible testimony in this case 
supports the proposition that all such instruction came from the City through its authorized on-site 
representative, Don Johnson. 
2
 Carlson also affirmatively stated that he received no instruction from Robert Spears 
on cutting off pieces of the rain cap. (Richard Carlson Deposition at pp. 31-32.) 
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II. THE CITY'S CAUSES OF ACTION ARE SUBSTANTIVELY CLAIMS BASED ON 
PRODUCT LIABILITY. 
The City's reliance on, and characterization of the case of Adler v. Bayer Corp.. 2002 UT 
115,61 P.3d 1068, for the conclusion that the present case is a negligent installation case rather than 
a product liability case, is in error. In that particular case, the x-ray processing machine at issue had 
been used without problems for several years prior to its re-installation in a different area of the 
hospital. It was not new. The court therefore found that the product itself was not unreasonably 
dangerous, but that the harm in that case rather resulted from the improper reinstallation and faulty 
maintenance of the machine. 
In the present case, the City is trying to make an interesting distinction that because the 
thimbles came from a different manufacturer than the engines, and despite the fact that all 
components were supplied by Wheeler as a unitary package, somehow product liability would only 
apply to the engines and not to the thimbles which were supplied by Wheeler as part of the overall 
system. The City does not deny that the thimbles were delivered by Wheeler. In fact it claims that 
Carlson was Wheeler's agent in modifying the rain caps, a component of the thimbles. More 
important, the City's own expert agrees that the modified rain caps, apart from any question of 
negligent installation, were by themselves unreasonably dangerous components. (See Richard 
McPherson Deposition at 69-70.) 
Regardless of how the City chooses to label its claims, the Court should look to the substance 
of the City's pleaded causes of action rather than to its labels in determining the true nature of the 
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causes of action and available remedies. See Davidson Lumber Sales, Inc. v. Bonneville Inv.. Inc., 
794 P.2d 11,14 (Utah 1990) (court should look to nature of action and not pleading labels chosen); 
Records v. Briggs, 887 P.2d 864, 868 (Utah Ct. App. 1994) (M[i]n characterizing a cause of action, 
Utah courts look to the nature of the action and not the pleading labels chosen"). 
Here, the City is seeking recovery for damages caused by what its own expert has 
characterized as an unreasonably dangerous component of a modified generator package system. 
Thus it is in substance seeking recovery under a product liability theory of recovery. Even though 
this Court declined to come to that conclusion at such time as it reviewed the face of the City's 
pleadings, that does not preclude the Court from coming to that conclusion now that it has the actual 
facts of this case before it. The facts and testimony adduced in this case clearly show the City's 
cause of action is one sounding in product liability. For the reasons previously argued, the City is 
therefore barred by the relevant two-year statute of limitations from pursuing its substantive product 
liability claim. 
III. THERE IS NO BREACH OF CONTRACT. 
One of the most fundamental aspects of contract law is that before there can be an 
enforceable contract, there first has to be an offer and then an acceptance which matches the offer. 
In this case, there is no written contract. The City itself can only refer to correspondence from 
Wheeler dated long before any building plans were drawn. (See Response to Interrogatory No. 2 
of the City's Answers to Wheeler's Second Set of Interrogatories.) The latest Affidavit of Robert 
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Spears makes it clear there was no written contract. (Exhibit "B" at f 8.) The City did not 
specifically accept any of the written bid proposals of Wheeler. To the contrary, as is made clear 
by Mr. Spears" Affidavit, the City kept changing the parameters of its project requirements. It 
initially eliminated a building enclosure for the generator sets as initially proposed by Wheeler. 
Proposals that Wheeler install fuel tanks and radiators, as well as to set piping were also later 
eliminated by the City. See Wheeler's Statement of Fact No. 15. 
Ultimately, and in the absence of any formal contract, Wheeler simply supplied generator 
and exhaust system equipment and was paid for that equipment. In other words, Wheeler was at 
most a supplier of parts and components to the job. All references to Wheeler's putatively 
contractual responsibilities, such as for installation, are found in documents which were never 
accepted by the City. Therefore, such documents as Wheeler's bid proposals of February 24, 1999 
and April 29, 1999 have no bearing on the case, nor do they establish any contractual liabilities or 
duties. Reference or citation to those non-binding documents fail to raise material issues of fact. 
This is not a case of trying to weigh conflicting testimony. Rather, this is a case of a total absence 
of testimony that Wheeler had any agreed-upon contractual responsibility to do any inspection or 
supervision of the installation work. Moreover, to the extent Wheeler had any such duty, the 
retained control doctrine shifts all such responsibility and duties to the City, inasmuch as the 
undisputed evidence shows that the City controlled and directed the installation and modification 
work at issue. In either event, Wheeler had no responsibility for the defective installation work. 
14 
IV. WHEELER'S MOTION ADDRESSES AND DISPOSES OF THE WHOLE OF THE 
CITY'S COMPLAINT. 
The City attempts to characterize Wheeler's Motion as one for partial summary judgment 
that only addresses the City's negligence cause of action. Regardless of the City's attempt to limit 
the scope of Wheeler's Motion, the undisputed and uncontradicted evidence adduced by Wheeler 
in support of its Motion disposes of both the City's negligence and contract claims, for the reasons 
argued above and in Wheeler's initial supporting Memorandum. 
CONCLUSION 
For all the foregoing reasons, Wheeler should be granted summary judgment on the City's 
Complaint. 
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orneys for Defendant Wheeler Machinery 
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Huey P. Cotton 
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JOSEPH C. RUST (2835) 
MATTHEW G. BAGLEY (6820) 
KESLER&RUST 
2000 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
Telephone: (801) 532-8000 
Attorneys for Defendant Wheeler Machinery Co. 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR, 
WASHINGTON COUNTY, STATE OF UTAH 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiff, 
vs 
WHEELER MACHINERY CO. and ROES 1 
through 50, inclusive, 
Defendants. 
SECOND AFFIDAVIT OF 
! ROBERT SPEARS 
Civil No. 030501330 
Judge G. Rand Beacham 
STATE OF UTAH ) 
:s 
COUNTY OF SALT LAKE ) 
ROBERT SPEARS, being first duly sworn, deposes and states as follows: 
1. Affiant is currently the general manager of the power systems of Wheeler Machinery 
and was at the time of the incident in question the sales manager of Wheeler Machinery's Power 
Systems Group and was the individual on behalf of Wheeler responsible for selling the equipment 
at issue in this case to Hurricane City, and as such is familiar with the facts of this case. 
2. Affiant was in attendance at the deposition of Richard McPherson, and heard Mr. 
McPherson claim to have had a conversation with Don Johnson relative to making the rain cap fit. 
3. At no time was Affiant ever consulted by Don Johnson or by Richard Carlsen about 
any aspect of installing the rain caps at issue in this case. 
4. At no time did Affiant ever say to Don Johnson or to Richard Carlsen that they should 
make the rain caps fit, or words to that effect. 
5. Affiant would never presume to tell Don Johnson or Richard Carlsen how the rain 
caps should be installed, because Affiant has never undertaken to install any rain caps. 
6. Affiant has never given directions to anyone to the effect that they should make 
something fit which does not fit of its own accord. 
7. At no time did Affiant ever provide information concerning the trusses for the 
building at issue or how the weight of the mufflers should be supported or distributed. At most 
Affiant provided to the City, its engineers, and/or its general contractor information about the 
equipment Wheeler was supplying. 
8. At no time did the City ever provide Wheeler with a formal acceptance of any 
Wheeler bid or ever sign a contract with Wheeler regarding the generator sets at issue in this case. 
Rather, because the City's plans changed constantly, the arrangement as to what Wheeler would or 
2 
EXHIBIT "B 
JAN-24-2005 MON 0 2 : 1 2 PM KESLER RUST FAX NO. 8015317965 I . J4 
would not supply or undertake was constantly modified. There was never any agreer: eat by wliich 
any changes to Wheeler's responsibilities would be subject to.. fiMiml < nyi\\tf r J >• .1 \ 
D A T E | J iftzgp* dHy 0 f January^ 200S. 
) 
COUNTY OF SALT LAKE ) 
The foregoing Affidavit was acknowledged before mt this ; \ ;; ; f laj i m iii j 2005 1: 3 
Robert Spean*, a representative of Defendant Wheeler in this action. 
SUBSCRIBED AND SWORN before mo this _ d&'< H I fum no » OJtlO. 
NOTARY PUBLIC 
Residing at 
NOTE: THE ORIGINAL OF THIS AFFIDAVIT U1 Tv \ HOt £ .OTAF IT AVI M\S WILL BE 
My Commission Bxpiresr P R O V I D E D TO THI OOURT n* *>N M~ - R E T U R N TO 
THK O T A T K , 
F X H I B I I 6 
Scott Lilja, Esq., Utah Bar No. 4231 
VAN COTT BAGLEY CORNWALL & MCCARTHY 
50 South Main Street, Suite 1600 
Salt Lake City, Utah 84144 
Telephone: (801)532-3333 
Facsimile: (801)534-0058 
Attorneys for Plaintiff 
Huey P. Cotton, Esq., * . 
COZEN O'CONNOR 
777 S. Figueroa, Suite 2850 
Los Angeles, CA 90017 
Telephone: (213)892-7900 
Facsimile: (213) 892-7999 
Attorneys for Plaintiff 
ii i n i l i ii i n ii nif i \i m s i m i i i (ii IH IN r ii IIIII 
WASHINGTON COUNTY, STATE OF UTAH 
UTAH LOCAL GOVERNMENT TRUST, SUR-REPLY OF PLAINTIFF 
Plaintiff, 
v. C i \ t . ; « , ....v.->y 
Judge G. Rand 
WHEELER MACHINERY CO. and ROES 1 .. 
through 50, inclusive, 
Defendants. 
)'^SL^--
Wheeler's Reply Brief offer tliree novel arguments, to which Plaintiff now responds. 
1. The McPherson Testimony is Not Hearsay 
Wheeler argues generally that the deposition testimony of Richard McPherson should be 
discounted as "double hearsay." Wheeler offers this generalized attack on the McPherson 
testimony because the specific testimony is neither hearsay nor double hearsay. It is impossible 
for the Court to rule on Wheeler's generalized objections. For this reason, generalized objections 
are without merit. Assuming, without conceding, that Wheeler challenges the below referenced 
testimony, it is not hearsay. Utah Rules of Evidence, Rule 801(d) clearly identifies "statements 
which are not hearsay." 
It states that, 
"A statement is not hearsay if: 
(1) Prior statements by witness. The declarant testifies at the trial or hearing and is 
subject to cross-examination concerning the statement and the statement is (A) inconsistent with 
the declarant's testimony or the witness denies having made the statement or has forgotten it." 
URE 801 (d)(1). 
Here, assume Wheeler challenges the following testimony of Richard McPherson: 
Page 26: Line 14-Page 27: Line 19 
Q: Did Mr. Johnson ever say that Wheeler had directed any of those modifications ? 
A: Yes. 
Q: The best of your knowledge, what was his language, what did he say ? 
A: It was as a result of a conflict in the fit-up between the thimble and what most people call 
the muffler silencer, and that he was told by, I believe it was Bob Spears, to make it fit. 
Q: That's language from Mr. Johnson? 
A: Yes. 
2 
Q: Did he say he had any involvement in making it fit ? 
,- : - 1 I e " * to : > ? . '. ' • ' ' • • 
1,1; I Ie;,r D< )n Johnson. 
,' ; My understanding is he just relayed that to the welder that had been hired bj r Wheeler to 
understanding that the communicatum iiu^ hi-, r juis did not go dnecii v IL- Mr. 
- '' N that what you're saying ? And I'm talking ahi.m % ;-.n MUI heard fro^ \h iohrson. 
1
 I" 1) undei standing v as he [J ohnsc , : 
on that guidance to the welder. 
Q: -v'is that what he told you ; 
. ' : • • . • • • . . . ' • 
[Transcript of Richard McPherson attached hereto as Exhibit "J."] 
In his initial declaration in suppoi t: of V V heeler' s I i lotion foi Summary Judgment, Robert 
Spears testified one way, denying any involvement in the subject thimble and roof modifications. 
1 1] . M ' 1
 : 
Speai> JMIWI ouucUiUiio iu IAJL ..ohnsuii mat aic in^uhbustent with v*,^  Uhi ikxia, ai,v>;is. 
Not surprisingly, and as required by URI- M • u : f * Spears is entitled to offer a rebuttal. In 
his MAojid do, ILiiiatioii, Spcii's 
him This is a classic cross-examination scenario. 1 he JUI \ must resohe in us disp<uoi i^ u-.-. 
Furthermore, LIRE 801(d) also provides that a statement may be offered if the declarant 
cannot i ecall making the statenICI11 I I', \ui \ n I <111 111II11 I | • m Il II 1 1 1 1 1 I! 11III 111 »i 111 1 1 1 i s 1 1 * s I I 1 1 1 1 11 III i . 1 1 
as of August 25, 2004, he does not recall the "make it fit" scenario. He states: 
Page 17: Line 22 • Page 18:Line 15 
Q: Okay. Now, Mr. Carlson said that he shared this event where he says he was trying to fit 
the rain cap between two C channel rails and it didn't quite fit by about an inch, so he had to 
shave off a half inch on either side, and he recalled having a conversation with you about 
whether to cut those half inches off. 
Do you have any recollection of that ? 
A: No. I've already discussed this with - -
The witness: I forgot your name. 
Q: By Mr. Cotton: Mr. Rust ? 
A: Mr. Rust, and I don't recall the conversation. But looking at the invoice it says ["]verbal 
Randy and Don, ["] Randy being your mechanic. 
Q: Randy Dowse ? 
A: Yes. That's correct. 
Q: And when we say "Randy Dowse," it's Randy Dowse of Wheeler ? 
A: That's correct. 
[Transcript of Don Johnson attached hereto as Exhibit "K"] 
As to the specific declaration from Don Johnson to Richard McPherson, Johnson has 
stated that he now does not recall the facts. McPherson offers specific prior statements from a 
declarant [Johnson] that the declarant does not recall at this point in time. The jury can weigh 
the examination of Mr. Johnson at trial. Here, McPherson's recollection of the Johnson 
statements are not hearsay under URE 801(d)(1). They are prior statements of a witness. 
Wheeler was not prevented from offering Johnson testimony to rebut McPherson's recall. 
Moreo\ ei , I ) R E 801(d)(2) pro\ ides an additional basis foi the exempli- .-i. . . liiese 
presumptively challenged statements from a hearsay or double hearsay challenge It states i;;./ ,-. 
statement is nc t hearsay rif: 
"(2) Admission by party opponent. The statement is offered against the party and is (A) 
the party's own statement . . . or (B) a statement of which the party has manifested an adoption 
01 belief in its ti i ith ' ' ' . ' ' ' ' . 
In this case, Mr. Spears' statements to Johnson are admissions by Wheeler ..:!.. 
Th r^ 1 r- the nhovc referenced statements are not hearsay because they are r :^1 amissions 
u n a . •; •* 
Similarly the McPherson references to statements by and actions of Bill Rosi. / "Tieeler 
• . * ~ r d 4 i . " i ^ r - * • : ~ 
statements oi uuiiUoousii wi a^ rm-n * . I.LUC;. * lie .Viaie/iiUito aiiil a^liotYo o; KV.M. xondoi 
Speai> were near-i served ;-j ^cPherson Specifically, the [presumed] » 'lallenged 
Page50:Line 1-17 
' i v'as there any Wheeler person that • you can remember saying something to the effect, 
"V * * : 
A
 .uiii 1-*-.'j quesiioi "he com erj>u!iuii about that. 
But did anybody from Wheeler ever say that ? 
Illlllu luiiiii'tiSiiliiHi < is (lii'iil ml villi1. Ji i II11 i s i < M i llli.iil Vli "Ilui w .is engaged in h In, lp imikc 
that decision. 
iuestion is, did you hear from any Wheeler person that - -
ic es. 
Q: And do you recall who ? 
A: I want to say it was Bill Rose, Bob Spears and/or Bill Rose, or both. 
[Transcript of Richard McPherson attached hereto as Exhibit "J"] 
These statements are party admissions. They are not, by definition per URE 801(d)(2), 
hearsay. The statements certainly are not double hearsay, either. 
Therefore, Wheeler's lengthy effort to mischaracterize disputed issues of material fact 
must be rejected. 
2. Wheeler has admitted the Existence of a Contract 
Strangely, Wheeler now seeks to argue that there was no contract binding Wheeler to 
certain obligations to the City. It is not surprising that Wheeler would seek to disavow its 
contractual obligation to insure proper installation of the exhaust system. Wheeler 
representatives have admitted that they did not do (or do well) any of the tasks that Wheeler 
contracted to perform. However, Wheeler's effort to disavow the existence of this contract is at 
odds with Wheeler's own sworn statements. By way of an offer of proof, Wheeler's Robert 
Spears admits as follows: 
Page 21:Line 23-Page 22:Line 17 
Q: Returning your attention to Exhibit 25, it says that Wheeler - - the final paragraph - - or 
final sentence on that page reads, Wheeler Power Systems - - that's the same as Wheeler 
Machinery, right ? 
A: Yes. 
/ / / 
/ / / 
6 
Wheeler Power System,, will start up, commission and test the entire system for customer 
acceptance Do } rou see that ? 
\ ; es. 
Vnd that was Wheeler's commitment, is that right ? 
1 7
 ! 5S. 
\rid that was part: o; ...L contract that wi^ei^. contracted for, is that right ? 
' I hat's right. 
S HI in MI i >pt' nil w I ii I In HI A'hr I'II il uihlci (Ins i null in I w i iilliil inn hull* \btsv (n ins 7 
[ ] I : „ mi Ii 
i oi i have to answer yes or no. . 
! : i > • . • ' . 
[ i ranseri.pt of Robert Spears attached hereto as Exhibit "L"] 
I In i svuiiiin h slimnn In Mi S|u Jin . is jl IKIIL («m I I i " I n i I \ i \ Makmciit nl I m I I lb I i 
This testimony also contradicts all, of Part III of Wheeler's Reply Brief. 
3 Wheeler's Own Experts Admit W heeler1s Liability 
In addition to the substantial, proof of negligence and breach of contract to be proffered. 
- ew;- '-'frndanf < \ i :>. 'b nave offered opinions that will prove 
Wheeler was l^ngi-m .*.-.. . . - , .<: i,- contract. 
For example, and, by way of proffer, Wheeler's cause and origin expert: J ake Jacobson 
responded as Inline '. In a h\ |n»llnrln al lusull iiii| II fads likrh lo he piovril ill hi II! 
/ i / 
Page 43:Line 14-Page 44:Line 2 
Q: And let me just give you a hypothetical. If you learn that Wheeler directed Mr. Carlson 
to make that rain cap fit in the area in the proximity to the wood joists and whatnot that you've 
talked about, and if you learn that Wheeler had, in fact, responsibility with respect to ensuring 
the safe ambient temperatures in that room, would you reach the same conclusion about 
Wheeler's responsibility or potential liability ? 
A: I don't know that - - well, I guess that would change that last sentence of that paragraph, 
that it would be their \Wheeler's] responsibility or liability. Either way, with or without that 
sentence, it would not change my opinion as to origin and cause of this fire incident." 
[Transcript of Jake Jacobson attached hereto as Exhibit "M."] (Emphasis added.) 
Furthermore, Wheeler's expert Scott Kimbrough proffered additional aspects of 
Wheeler's breach of duty (negligence) which plaintiff will be able to rely upon for proof of its 
claims. The following excerpts from Mr. Kimbrough's deposition is merely illustrative, not 
exhaustive, proof of Wheeler's liability. 
Page 40:Line 17-20 
Q: So would it have been negligent for Wheeler to assign Mr. Spears as the conduit for 
conveying guidance and direction to Mr. Johnson ? 
A: Perhaps, yes. 
[Transcript of Scott Kimbrough attached hereto as Exhibit "N."] 
Page 92:Line 21- Page 93:Line 25 
Q: Well, let me just rephrase it. As of April 1999, the date of the commitment from Wheeler 
to conduct an inspection of the entire system, as of that date, was Wheeler obligated to send an 
engineer to conduct that inspection as referenced on Exhibit 25 ? 
8 
Ill ' II <c • • • ' 
• - i gineer was assigned the job of integrating the gen set into the building, then he 
'('il Hun1 building. 
' v, neeler, as a company, has undertaken a responsibility to conduct this inspection, 
wouldn't you assume tha v ' julcr would attach an engineer to do the inspection consistent with 
• vv heeler had undertaken the responsibility for complete integration of the gen set into 
;»• • f :"! iir •• \hcr thcv <?hrv/'-:* !\:* ' r- — rlneer to look over not on!,) the functional aspects 
oitnegen owL , - . i J i a ^ v , . ;. -.«A«,«t ^sterns 
."• icluding the exhaust of the roof ? 
L i ranscnpi of Scott Kimbrough attached hereto as L^liibi- [ 
not cornpoii witn uie lacis in this case AS noieu abou.\ *l Meeior s Robert bpears ueknowiecged 
that Wheeler contrai nv K- provide an entire system., inspection Mr Kimbrough acknowledges 
illIIi ill ill Hiltv*11 in n' l i : 
inspection, then Wheeler was negligent. Wheeler, at us Matemer.i *-i I-a i^ \ i - 1: admits w .no 
not send an engineer to inspect the entire project interface. 
Conclusion 
For each of the reasons stated above, together with the reasons set forth in Plaintiffs 
Opposition, Wheeler's Motion for Summary Judgment should be denied. 
,-dt 
DATED this23 day of January, 2005. VAN COTT BAGLEY CORNWALL & 
MCCARTHY 
10 
CERTIFICATE OF MAILING 
I hereby certify that on this A ^ day of January, 2005,1 caused a true and correct copy of 
the foregoing Sur-Reply of Plaintiff to be hand-delivered, to the following: 
Joseph C. Rust 
2000 Beneficial Life Tower 
36 South State Street 
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And first of all, who did he say installed 
Specifically who installed it, I don't 
Q. Did he talk to you about any modifications 
to the rain cap? 
A. Yes. 
Q. And who did he say made those? 
A. The modifications were made by a local 
welder that they had under contract and Wheeler had 
under contract. And Wheeler, my impression was that 
Wheeler contracted with the welder to make those 
modifications. 
Q. Did Mr. Johnson ever say that Wheeler had 
directed any of those modifications? 
A. Yes. 
Q. The best of your knowledge, what was his 
language; what did he say? 
A. It was as a result of a conflict in the 
fit-up between the thimble and what most people call 
the muffler silencer, and that he was told by, I 
believe it was Bob Spears, to make it fit. 
Q. That's language from Mr. Johnson? 
A. Yes. 
Q. Did he say where Mr. Spears was when he 
CitiCourt, LLC 
801.532.3441 


























gave this instruction? 
A. It's not clear to me whether it was in 
person or over the telephone. 
Q. Did he say he had any involvement in 
making it fit? 
A. "He" who? 
Q. "He, " Don Johnson. 
A. My understanding is he just relayed that 
to the welder that had been hired by Wheeler to do 
that, to fit it up. 
Q. So am I understanding that the 
communication from Mr. Spears did not go directly to 
Mr. Carlson? Is that what you're saying? And I'm 
talking about what you heard from Mr. Johnson. 
A, My understanding was he got his guidance 
from Mr. Spears and he forwarded on that guidance to 
the welder. 
Q. And is that what he told you? 
A. Yes. 
Q. To the best of your knowledge, what did he 
say happened? 
A. As I recall, he said he was told, his 
guidance from Wheeler and Mr. Spears, I believe it 
was, was to make it fit. 
Q. Did he ever say that Mr. Spears was on the 
CitiCourt, LLC 
801.532.3441 
MPLnara ricrnerson * J a n u a r y ^ , 2005 50 
1 Q. Was there any Wheeler person that you can 
2 even remember, saying something to the effect, 
3 "Wheeler was involved with the 4X4 installation or 
4 selection before the fire"? 
5 A. I didn't ask that question. I listened to 
6 the conversation about that. 
7 Q. But did anybody from Wheeler ever say 
8 that? 
9 A. The conversation was that it was a 
10 decision that Wheeler was engaged in to help make 
11 that decision. 
12 Q. My question is, did you hear from any 
13 Wheeler person that --
14 A. Yes. 
15 Q. And do you recall who? 
16 A. I want to say it was Bill Rose, Bob Spears 
17 and/or Bill Rose, or both. 
18 Q. Well, give us the best of your knowledge 
19 today what this individual from Wheeler said about 
20 that. 
21 A. The exact words I can't remember. 
22 Q. I know. Give me as best you can. 
23 A. That it had become an issue and to solve 
24 it there was going to have to be some supports for 
25 the silencer, and the question of the weight on the 
CitiCourt, LLC 
801 .53? ^41 
EXHIBIT "K 
ROBERT STANLEY 
C o u r t R e p o r t i n g 
£ M J J D J C J £ 1 1 O J U U L ^ J L I J C J I 
COURT REPORTING, INC. 
Post Office Box 3079 
St. George, Utah 84771 
(435) 688-7844 
Fax (435) 628-3575 
e-mail: rstanleyrprC^msn com 
IN THE FIFTH JUDICIAL DISTRICT COURT 
IN AND FOR WASHINGTON COUNTY, STATE OF UTAH 
oooOooo 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiff, 
vs . 
WHEELER MACHINERY CO., and ROSE 
1 through 50, inclusive, 
Defendants. 
ORIGINAL 
Case No. 030501330 
Judge: G. Rand Beacham 
Deposition of: 
DON JOHNSON 
The deposition of DON JOHNSON, a witness 
in the above-entitled cause, taken at the instance of 
the Plaintiff, at the Hampton Inn, 53 North River 
Road, St, George, Utah, on Wednesday, August 25, 2004 
at the hour of 9:38 a.m., before Robert D. Stanley, 
Certified Shorthand Reporter, Registered Professional 
Reporter, and Notary Public in and for the State of 
Utah 
oooOooo 
M i *2005 
Licensed to Practice in Utah and Nevada 
A. You got to remember we have installed a 
lot of thimbles since these thimbles. 
Q- I understand. I understand. And it's 
perfectly understandable. 
Now, Mr. Carlson recalls that he installed 
the rain cap portion of the thimble. 
MR. RUST: Just for clarification, are you 
identifying the thimble and the rain cap as one item? 
Because I don't think they are. I think that they 
are compatible. But to the extent that you're 
identifying them as one item, I'll object to the 
characterization. 
MR. COTTON: I have never seen a thimble 
that's sold without a rain cap. If they're sold as 
one item, I'm going to identify them as one item. I 
talked to the manufacturer yesterday and he said 
they're one item. 
Q. BY MR. COTTON: Anyway, do you recall that 
Mr. Carlson installed the rain cap on the -- I guess 
over the exhaust pipe for this original substation? 
A. I do not recall that. I cannot remember. 
Q. Okay. Now, Mr. Carlson said that he 
shared this event where he says he was trying to fit 
the rain cap between two C channel rails and it 
didn't quite fit by about an inch, so he had to shave 
**ROBERT STANLEY COURT REPORTING, INC.** 
(435) 688-7844 
off a half inch on either side, and he recalled 
having a conversation with you about whether to cut 
those half inches off. 
Do you have any recollection of that? 
A. No. I've already discussed this with --
THE WITNESS: I forget your name. 
Q. BY MR. COTTON: Mr. Rust? 
A. Mr. Rust, and I don't recall the 
conversation. But looking at the invoice it says 
verbal Randy and Don, Randy being your mechanic. 
Q. Randy Dowse? 
A. Yes, that's correct. 
Q. And when we say "Randy Dowse," it's Randy 
Dowse of Wheeler? 
A. That's correct. 
MR. RUST: Which invoice are you looking 
at? 
THE WITNESS: 99-643. 
MR. RUST: Okay. 
Q. BY MR. COTTON: And that suggests to you 
that Wheeler was aware of the work that Mr. Carlson 
was going to be doing? 
MR. RUST: Objection as to foundation. Go 
ahead. 
THE WITNESS: I have no idea. You know, 
**ROBERT STANLEY COURT REPORTING, INC.** 
(435) 688-7844 
EXHIBIT "L 
COPY OF TRANSCRIPT 
IN THE FIFTH JUDICIAL DISTRICT COURT 
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Wheeler Machinery. Do you see that?-
A. Uh-huh. 
Q. Do you see that? 
A. Yes. 
Q. Why don't you turn to page — numbered page 
seven on Exhi bit 26. 
A. Okay. 
Q. Do you see in the upper portion of the--of 
that page under — it says tenth affirmative defense 
and reads, the product sold by Wheeler to plaintiff 
included not only generators but also part of the 
exhaust system and in particular the so-called 
thimbles or rain caps. 
A. That *s correct. 
Q. And it goes on to say, any installation by 
Wheeler of the exhaust system was part and parcel of 
the installation of the generators and the exhaust 
system sold to plaintiff as a single sale. 
Do you see that? 
A. Yes, I do. 
Q. And you agree with that, is that right? 
A. Yes. 
Q. Returning your attention to Exhibit 25, it 
says that Wheeler--the final paragraph--or final 
sentence on that page reads, Wheeler Power 
CitiCourt, LLC 
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Systems-- that's the same as Wheeler Machinery, right? 
A. Yes. 
Q. Wheeler Power Systems will start up, 
commission and test the entire system for customer 
acceptance. Do you see that? 
A. Yes. 
Q. And that was Wheeler's commitment, is that 
right? 
Yes A. 
Q. And that was part of the contract that 
Wheeler contracted for, is that right? 
A. That's right. 
Q. So the scope of work for Wheeler under 
this contract would include these terms? 
A. Uh-huh. 
Q. You have to answer yes or no. 
A. Yes. 
Q. And you would agree that this contract 
calls for Wheeler to provide working generators? 
A. Correct. 
Q. And the generators that you were to 
supplying to Wheeler — I'm sorry, that Wheeler was 
supplying--strike that. 
The generators that Wheeler was supplying 





1 ROUGH DRAFT OF DEPOSITION OF ROBERT JACOBSON TAKEN ON 
2 JANUARY 10, 2005 IN SALT LAKE CITY, UTAH 
3 P R O C E E D I N G S 
4 (EXHIBIT-33 MARKED.) 
5 ROBERT JACOBSEN, 
6 having been first duly sworn to tell the truth, was 
7 examined and testified as follows: 
8 EXAMINATION 
9 BY MR. COTTON: 
10 Q. Would you state your full name. 
11 A. Robert Jacobsen. 
12 Q. Mr. Jacobsen, I note that you've been 
13 deposed more often than I've taken depositions, so we 
14 can --
15 A, That could be true. 
16 Q. We can, I take it, dispense with the 
17 protocol of what happens at a deposition. 
18 A. I think that would be a good idea. Expedite 
19 things. 
20 Q. All right. You've brought with you your 
21 entire file in this case? 
22 A, I believe I have it all, yes. 
23 Q. Okay. 
24 A. Tried to bring it all. 
25 Q, Why don't we mark as first Exhibit 33, not 
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1 Q. In the next sentence, the last sentence of 
2 this paragraph, you say, "It would appear that none of 
3 these issues or components were direct responsibility or 
4 liability of Wheeler Machinery." If you didn't make any 
5 of the determinations that we just talked about, how 
6 could you reach this conclusion? 
7 A. That conclusion is very basic and it's based 
8 upon my origin-and-cause determination. And that would 
9 have been specifically that the construction, design, 
10 and materials used by Mr. Carlson in the application of 
11 the muffler mounting was his responsibility and not 
12 Wheeler Machinery. That's the way I understood that 
13 procedure. 
14 Q. And let me just give you a hypothetical. If 
15 you learn that Wheeler directed Mr. Carlson to make that 
16 rain cap fit in the area in the proximity to the wood 
17 joists and whatnot that you've talked about, and if you 
18 learn that Wheeler had, in fact, responsibility with 
19 respect to ensuring the safe ambient temperatures in 
20 that room, would you reach the same conclusion about 
21 Wheeler's responsibility or potential liability? 
22 A. I don't know that -- well, I guess that 
23 would change that last sentence of that paragraph, that 
24 it would be their responsibility or liability. Either 
2 5 way, with or without that sentence, it would not change 
44 
1 my opinions as to origin and cause of this fire 
2 incident. 
3 MR. COTTON: I have no further questions. I 
4 take it you're going to have the witness review and 
5 sign? 
6 MR. RUST: Yes, as per the rules. 
7 (A discussion was held off the record.) 
8 Q. (BY MR. COTTON) I want a duplicate of the 
9 videotape that's Exhibit 34. I want the cheaper of 
10 color xeroxes or a reprint of the photographs. I want a 
11 duplicate of the cassette tape of Don Johnson's 
12 interview with you. And the court reporter will 
13 transcribe that and make it Exhibit 37H. 
14 A. You'll send me a copy of that too, won't 
15 you? 
16 Q. It will be a part of the transcript that 
17 you're going to receive. 
18 A. Well, I won't be getting the actual one. 
19 Are you going to send me a reading copy? 
20 Q. That's fine. And just so we don't confuse 
21 things, why don't we just not identify the interviewer, 
22 because you don't know if it's yourself or Mr. Bergen. 
23 We'll just say Interviewer and the question and then Don 
24 Johnson for the answers. 
25 A. We can find out in one minute if you want. 
EXHIBIT "N 
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w h a t e v e r aspect of the project might have been at 
issue that day, would it have been negligent for M r . 
S p e a r s , lacking the engineer training that you just 
d e s c r i b e d , to give Mr. Johnson that kind of g u i d a n c e 
a n d d i r e c t i o n ? 
MR. RUST: And for c l a r i f i c a t i o n , are you 
talking about engineering guidance? 
Q. (BY MR. COTTON) Yes. As he just 
descri bed. 
A. Well, if he gave him -- I don't know if 
n e g l i g e n c e is even the word there. Because an 
engineer would have a duty to see them, but a 
n o n - e n g i n e e r can't have a duty for things beyond him. 
So it almost goes back to you're the wrong man for 
the position to begin with. So it's a different 
thing than negligence, I think. 
Q. So would it have been negligent for 
Wheeler to assign Mr. Spears as the conduit for 
conveying guidance and direction to Mr. Johnson? 
A. Perhaps, yes. 
Q. Let's turn our attention to the problem 
that arose when the weight of the exhaust system was 
viewed as weight that would overwhelm the b u i l d i n g . 
The building couldn't sustain the weight of the 
exhaust system. Are you familiar with that problem? 
CitiCourt, LLC 
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A. I know. 
Q. But if Wheeler was responsible, as 
expressed specifically in Exhibit 25 for the final 
inspection, should Wheeler have sent an engineer to 
conduct that final inspection? 
A. There's some conditions where if Wheeler 
had a much larger role in this, if indeed Wheeler had 
been given the contract to building the knowledge, 
Wheeler should have had an engineer go up and look 
over everything. 
Q. All right. So your answer to my question 
i s no? 
A. I think that at the level of their 
involvement, again, as defined in my mind by the flow 
of information and authority, that it's reasonable 
that they send a person who is experienced in 
functional testing of the generator sets, which is 
Mr. Spears, that that's reasonable. 
Q. Actually, that was Mr. Dowse. 
A. I thought -- well, I apologize. 
Q. Well, let me just rephrase it. As of 
April 1999, the date of the commitment from Wheeler 
to conduct an inspection of the entire system, as of 
that date, was Wheeler obligated to send an engineer 




MR. RUST: Are you also speaking as of all 
of the other conditions as of that time without any 
building plans? 
Q. (BY MR. COTTON) I don't know what that 
means. Just take my question. 
A. If an engineer was assigned the job of 
integrating the gen set into the building, then he 
should have inspected the building. 
Q. You're too smart for me because you're two 
hypos ahead of me. Does it work with mine if Wheeler 
agreed -- take the whole variety of Wheeler 
employees, the engineers, whatever. If Wheeler, as a 
company, has undertaken a responsibility to conduct 
this inspection, wouldn't you assume that Wheeler 
would attach an engineer to do the inspection 
consistent with what's set forth in this book? 
A. If Wheeler had undertaken the 
responsibility for complete integration of the gen 
set into the building, then they should have sent an 
engineer to look over not only the functional aspects 
of the gen set, but its interfaces to the building 
systems. 
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Attorneys for Defendant Wheeler Machinery Co 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR, 
WASHINGTON COUNTY, STATE OF UTAH 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiff, 
v. 
WHEELER MACHINERY CO. and ROES 1 
through 50, inclusive, 
Defendants. 
OBJECTION TO AND REQUEST 
TO STRIKE PLAINTIFF'S SUR-
REPLY 
Civil No. 030501330 
Judge G. Rand Beacham 
Pursuant to Utah R. Civ. P. 7(c)( 1), Defendant Wheeler Machinery Co. ("Wheeler") herewith 
objects to the Sur-reply Memorandum filed by Plaintiff ("the City") in opposition to Wheeler's 
pending Motion for Summary Judgment, and Wheeler requests the Court to strike the same. 
ARGUMENT 
Utah R. Civ. P. 7(c)(1) lays out the parameters for briefing a motion in Utah courts. 
Specifically, it provides for an initial supporting memorandum, an opposing memorandum, and "a 
reply memorandum, which shall be limited to rebuttal of matters raised in the memorandum in 
opposition." By the clear terms of the Rule, the party opposing a motion has one opportunity to brief 
its opposition, and the moving party has an opportunity to rebut that opposition, if the moving party 
so chooses. The Rule then goes on to expressly provide that M[n]o other memoranda will be 
considered without leave of court." 
Here, after Wheeler had submitted its Reply Memorandum rebutting certain portions of the 
City's opposition Memorandum, the City submitted an additional memoranda which it entitled a 
"Sur-reply." The City putatively offered this Sur-reply in response to "three novel arguments" that 
the City claims that Wheeler made in its Reply Memorandum. On its face, the City's Sur-reply is 
violative of Rule 7(c)(1), and must be stricken, for two fundamental reasons. 
1. The City has failed to obtain prior leave for its Sur-reply. 
First, the City failed to obtain leave of this Court prior to filing its Sur-reply. Therefore, the 
clear terms of Rule 7(c)(1) require the Court to disregard the non-compliant Sur-reply. There are 
good reasons for this requirement. The one party who should appropriately make the determination 
as to whether there are matters in Wheeler's Reply Memorandum going beyond simple rebuttal and 
that require further briefing is the Court, not the party who has an incentive to introduce additional 
argument to the Court. Otherwise (as is the case here), every party opposing a motion could artfully 
characterize rebuttal argument in a Reply Memorandum as "novel argument" (whether rightly or 
wrongly) and thereby earn itself a second chance for briefing it arguments in a fashion not otherwise 
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allowed by the Rules. By doing this, the party in the City' position can effectively circumvent the 
arguments and page limitations otherwise imposed by the Rules. This is clearly improper, and risks 
making a hash of the clear limitations under the Rules. See Hartford Leasing Corp. v. State, 888 
P.2d 694 (Utah Ct. App. 1994) ("supplemental memorandum" was disallowed as being violative of 
the page limitation found in the Utah court rules). 
2. The Sur-reply improperly reargues the City's case, since there are no "new 
arguments" from Wheeler that the City can rebut. 
Second, there is no "novel argument" in Wheeler's Reply Memorandum requiring additional 
or supplemental briefing. Each of the putative "novel arguments" identified by the City are clearly 
Wheeler's legitimate responses to arguments and evidence proffered in the City's opposition 
Memorandum. For example, Wheeler's argument about double hearsay is made in direct response 
to the City's prior proffer of Richard McPherson's testimony two levels removed from its putative 
source (City Memorandum at pp. 2, 7, 9-18 and Exhibit "B" attached thereto) and the arguments 
based thereon (City Memorandum at pp. 21-23), namely, that Bob Spears gave the direction and 
uttered the phrase "make it fit." Wheeler's argument that there was no enforceable contract between 
the parties, only a supplier-vendor relationship, is in direct response to the City's arguments that 
there was an enforceable contract for which Wheeler is in breach. (City Memorandum at pp. 7-8, 
10,14, 19, 21-23.) Furthermore, the City's third captioned argument that "the City's own experts 
admit liability" does not even pretend to respond to a "novel argument" but is a transparent attempt 
to introduce further argument that should have been made in the opposition Memorandum. 
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The City has affirmatively mischaracterized the nature of Wheeler's rebuttal arguments. 
Each of the "novel arguments" that the City attempts to attribute to Wheeler, as is clear from the face 
of respective memoranda submitted in this case, was made solely in response to evidence and 
arguments proffered in the City's opposition Memorandum. If rebuttal arguments and points are to 
be treated as "novel arguments" meriting a sur-reply, then either a movant must comprehensively 
anticipate and preemptively rebut all of a responding party's unmade arguments in the movant's 
initial memorandum, or every rebuttal argument not preemptively made in an initial memorandum 
provides automatic justification for a sur-reply Memorandum. Either alternative presents an 
unworkable burden on the Court system and on litigants, and is contrary to both the letter and the 
spirit of Rule 7. 
More important for purposes of this Request, it is apparent that the City's Sur-reply is a 
transparent attempt to introduce additional arguments to the Court and to skirt the clear argument 
and page limitations imposed by Rule 7. This is clear from the fact that there are no new arguments 
to which the City is responding. The City is merely rebutting Wheeler's rebuttals, i.e., making 
additional argument. Furthermore, if the City really is responding to new arguments, then it either 
should have moved to strike the material in Wheeler's Reply Memorandum going beyond mere 
rebuttal,1 or it should have asked prior leave of this Court for opportunity to respond. It has done 
1
 There appears to be no Utah case law directly on point on the issue of sur-reply 
memoranda in the context of dispositive motions under the Utah Rules of Civil Procedure. 
However, there is case law authority for the proposition that issues raised for the first time in reply 
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neither. That fact confirms the City's purpose in filing its so-called "Sur-reply" is really as an 
occasion to adduce further argument to this Court in contravention of Rule 7. 
CONCLUSION 
The City's proffered "Sur-reply" does not respond to "novel arguments" raised for the first 
time in Wheeler's Reply Memorandum, inasmuch as it is demonstrable that the very points the City 
points to as "novel" are in fact, on their face, rebuttals to points and evidence raised in the City's 
opposition Memorandum. In other words, Wheeler's Reply Memorandum is in compliance with 
Rule 7(c)(1), and the City's Sur-reply is clearly violative of it. The City's Sur-reply is clearly an 
attempt to introduce additional argument before this Court, as evidenced by its mischaracterization 
of Wheeler's rebuttal arguments, and by its inclusion of points of argument not even attempting to 
rebut "new" argument, but merely rearguing the merits of the case (i.e., the City's argument about 
the legal effect of Wheeler's expert testimony). As such, the City's Sur-reply should be stricken 
pursuant to Rule 7(c)(1). Furthermore, because the City is represented by competent counsel who 
is both charged with knowledge of the Rules and who can presumably differentiate between 
legitimate rebuttal argument and "new" argument, the Sur-reply is clearly interposed in bad faith and 
for an improper purpose, namely to skirt the argument and page limit requirements of Rule 7(c)(1), 
memoranda may be stricken by a trial court, for the simple reason that "[t]o allow a party to raise 
new issues in its rebuttal materials is improper because it precludes the other party the opportunity 
to respond." U.P.C. v. R.O.A. Gen.. Inc., 1999 UT App 303. ffl[ 63-64.990 P.2d 945. See also State 
v. Phatthammavong. 860 P.2d 1001, 1003-04 (Utah Ct. App. 1993). 
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and Wheeler should accordingly be awarded its attorneys fees incurred in having to object to that 
improper Memorandum, pursuant to Utah Code Ann. §78-27-56 and Utah R. Civ. P. 11. 
DATED this h'day of February, 2005. 
KESLER & RUST 
G. Bagley 
Attorneys for Defendant Wheeler Machinery 
Co. 
6 
CERTIFICATE OF SERVICE 
I hereby certify that I caused to be delivered by the method indicated below a true and correct 
copy of the foregoing OBJECTION TO AND REQUEST TO STRIKE PLAINTIFF'S SUR-
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EXHIBIT 8 
IN THE FIFTH DISTRICT COURT FOR_ 
WASHINGTON COUNTY, STATE OI?UTA< 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiff, 
vs. 
WHEELER MACHINERY CO., 
Defendant. 
SUMMARY RULING ON 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 
Civil No. 030501330 
Judge G. Rand Beacham 
This matter came before the Court pursuant to Defendant's Motion for Summary Judgment. 
The motion was opposed by Plaintiff. The Court heard oral arguments at a hearing on March 23, 
2005. Having read the memoranda, having heard the arguments, and having reviewed the file for 
this action, the Court rules as set forth herein. 
FACTS 
Defendant's motion is supported by a memorandum in proper form and an affidavit. The 
statements of fact in Defendant's memorandum include accurate citations to relevant supporting 
materials. 
Plaintiffs opposing memorandum generally appears to be in proper form. Plaintiff does not 
attempt to controvert many of Defendant's statements of fact. Careful examination of Plaintiff s 
disputes with Defendant's other statements of fact, however, reveals that Plaintiff (a) has cited to 
materials which are not properly considered in the context of summary judgment and (b) has 
exaggerated, and has occasionally misrepresented, the substance of the material cited by Plaintiff in 
support of its attempt to identify genuine issues of material fact. 
As examples of the first deficiency, the Court notes that (i) Plaintiff responds to paragraph 
1 of Defendant's statements of fact with a reference to its Amended Complaint, (ii) Plaintiff 
responds to paragraph 7 with reference to a document for which there is no foundation given, and 
(iii) Plaintiff repeatedly cites obviously inadmissible hearsay statements from the deposition of 
Richard McPherson. These responses do not meet the standards of Rule 56 (e) of the Utah Rules 
of Civil Procedure. 
As one example of exaggeration, the Court notes that Plaintiff responds to Defendant's 
paragraph 10 with the statement that "Wheeler assisted in the development of the plans [for the 
City's new building]", but the deposition statements cited demonstrate only that Wheeler or 
Caterpillar provided the City and its engineers some drawings of the equipment Wheeler was selling 
to the City. As one example of misrepresentation, the Court notes Plaintiffs response to 
Defendant's paragraph 5—"Wheeler's bid included installation services"—for which Plaintiff cites 
the deposition statement of Mr. Sears that it was contemplated that Wheeler "will start up, 
commission and test the entire system;" Mr. Sears's testimony actually says nothing at all about 
installation, which is the critical issue in this case, and Plaintiffs citation is a misrepresentation of 
that testimony. 
The deficiencies of Plaintiff s opposing memorandum are clearly identified in Defendant's 
reply memorandum. Plaintiffs "Sur-Reply" memorandum is improper within summary judgment 
procedures and it is not considered by the Court. 
Consequently, the Court finds that the statements of fact in Defendant's supporting 
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memorandum are established without controversy for the purposes of Defendant's motion.1 
ARGUMENTS 
Defendant's supporting memorandum and reply memorandum expertly analyze the issues, 
and Plaintiffs opposing memorandum simply argues that there are issues of fact. The Court finds 
Defendant's analysis of the issues to be persuasive, and lacks the time to create an independent 
analysis of the issues. 
CONCLUSIONS 
The Court concludes as follows: 
1. To the extent that Plaintiffs claim that Defendant negligently installed "a modified 
DME thimble rain cap and an oversized/overweight muffler" (see Plaintiffs opposing memorandum, 
p.3) may constitute a product liability claim, it was filed too late and is barred by the applicable 
statute of limitations. 
2. The evidence fails to establish either a written contract between the City and Wheeler 
or a breach of any other form of contract. 
3. The installation and modification work which Plaintiff has identified as the cause of 
!The Court does so hesitantly, however, for three reasons. First, while this Court feels constrained to 
consider only those facts which are presented in compliance with Rules 7 and 56 of the Utah Rules of Civil 
Procedure, the appellate courts have not always enforced those rules. See Salt Lake County v. Metro West Ready 
Mix. Inc., 2004 UT 23, 89 P.3d 155. Second, it has been the experience of this Court and others at the trial court 
level that the facts on which we rely are occasionally changed at the appellate court level, even to include facts which 
were not presented to the trial court at all; this sometimes appears to result from appellate attorneys either failing to 
give the appellate court a complete record of the facts as they were presented to the trial court or deliberately 
reforming their cases for the purpose of appeal, and it results in a kind of de novo process not contemplated by any 
rule of procedure or appeal. Third, the historical experience among Utah's trial courts is that more than half of all 
summary judgment decisions are reversed on appeal. 
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its damages was not done by, at the direction of, under the control of, or pursuant to a design 
provided by Wheeler, and Wheeler has no duty with respect thereto. 
4. Defendant's Motion for Summary Judgment is granted, and Defendant's counsel 
should submit an appropriate judgment. 
Dated this < ^ day of May, 2005. 
G. RAND BEACHAM, JUDGE 
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CERTIFICATE OF MAILING 
I hereby certify that on this day of |V|AV/' 2005> I provided true and correct copies 
of the foregoing RULING to each of the attorneys named below by placing a copy in the United 
States Mail, first-class postage prepaid, and addressed as follows: 
Scott M. Lilja 
Van Cott, Bagley, Cornwall & McCarthy 
Attorney for Plaintiff 
50 South Main Street, Suite 1600 
Salt Lake City, Utah 84144 
Huey P. Cotton 
Cozen O'Connor 
Attorney for Plaintiff 
777 S. Figueroa, Suite 2850 
Los Angeles, California 90017 
Joseph C. Rust 
Kesler & Rust 
Attorney for Defendant 
2000 Beneficial Life Tower 
36 South State Street 
Salt Lake City, Utah 84111 
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Attorneys for Defendant Wheeler Machinery Co. 
IN THE FIFTH JUDICIAL DISTRICT COURT IN AND FOR, 
WASHINGTON COUNTY, STATE OF UTAH 
UTAH LOCAL GOVERNMENT TRUST, 
Plaintiff, 
v. 
WHEELER MACHINERY CO. and ROES 1 
through 50, inclusive, 
Defendants. 
ORDER OF DISMISSAL WITH 
PREJUDICE 
Civil No. 030501330 
Judge G. Rand Beacham 
Defendant Wheeler Machinery Co.'s ("Wheeler") Motion for Summary Judgment having 
come on hearing before the Honorable Judge G. Rand Beacham on the 23rd day of March, 2005, and 
Plaintiff being represented by its counsel Huey P. Cotton and Wheeler being represented by its 
counsel Joseph C. Rust, and the Court having reviewed the memoranda submitted by counsel, 
including affidavits, copies of depositions, and other pertinent materials, and the Court having heard 
oral argument and being fully briefed on the matter, and the Court having heretofore entered its 
Summary Ruling dated May 3, 2005, it is hereby 
ORDERED, ADJUDGED, AND DECREED as follows: 
1. Wheeler's Motion for Summary Judgment is granted for the reasons stated in the 
Court's Summary Ruling. 
2. In all respects, Plaintiffs Complaint against Wheeler is dismissed with prejudice. 
3. Wheeler is awarded its costs of Court. 
DATED this d^_ day of May, 2005. 
DISTRICT COURT JUDGE 
Judge G. Rand Beacham 
2 
CERTIFICATE OF SERVICE 
I hereby certify that I caused to be delivered by the method indicated below a true and correct 
copy of the foregoing ORDER OF DISMISSAL WITH PREJUDICE, in Civil No. 030501330, 
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Utah R. Civ. P. 56(c) 
The judgment sought shall be rendered if the pleadings, 
depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving 
party is entitled to a judgment as a matter of law. 
UtahR.Evid.801(dyiW2) 
A statement is not hearsay if: 
(1) Prior statements by witness. The declarant testifies at the 
trial or hearing and is subject to cross-examination 
concerning the statement and the statement is (A) inconsistent 
with the declarant's testimony or the witness denies having 
made the statement or has forgotten . . . . 
(2) Admission by party opponent. The statement is offered 
against the party and is (A) the party's own statement, in 
either an individual or a representative capacity, or (B) a 
statement of which the party has manifested an adoption or 
belief in its truth . . . . 
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